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APPENDIX A — TRIBAL APPENDIX, PART 1

A-1 INTRODUCTION

Appendix A was prepared in consideration of the
U.S. Army Corps of Engineers’ (Corps’)
responsibilities to American Indian Tribes and to
enhance coordination and consultation with the
Tribes during the Missouri River Master Water
Control Manual Review and Update (Study). This
appendix is also intended to provide a centralized
location for Tribal information. The following
sections are included in this appendix: Corps Tribal
Policy Principles, Background, American Indian
Tribes and the Missouri River Master Water Control
Manual (Master Manual) Revision, Cultural
Resources, Adaptive Management, Treaties, Trust
Responsibilities, Water Rights, Environmental
Justice, Tribal Impacts in Chapters 5 and 7 of the
Final Environmental Impact Statement (FEIS),
Preferred Alternative (PA) Impacts to the Tribes in
the FEIS, Consultation History, and Missouri River
Master Manual Government-to-Government
Consultation. In addition, a compendium of
American Indian comments received from basin
Tribes throughout this Master Manual process is
included in this appendix.

A-2 CORPS TRIBAL POLICY
PRINCIPLES

The Corps recognizes the principles of respect for
Tribal Governments and the Corps’ trust
responsibility. In February 1998, the Corps issued
Policy Guidance Letter No. 57, Indian Sovereignty
and Government-to-Government Relations with
Indian Tribes that established the following six Corps
Tribal Policy Principles:

1) Tribal Sovereignty — The Corps recognizes that
Tribal Governments are sovereign entities with
rights to set their own priorities, develop and
manage Tribal and trust resources, and be
involved in Federal decisions or activities that
have the potential to affect these rights. Tribes
retain inherent powers of self-government.

2) Trust Responsibility — In accordance with
provisions of treaties, laws, and Executive
Orders, as well as principles lodged in the
Constitution of the United States, the Corps will
work to the extent practicable, to meet Tribal
trust obligations, protect trust resources, and
obtain Tribal views of trust and treaty
responsibilities or actions related to the Corps.

3) Government-to-Government Relations — The
Corps will ensure that Tribal Chairs/Leaders

meet with Corps Commanders/Leaders and
recognize that, as Governments, Tribes have the
right to be treated with appropriate respect and
dignity in accordance with principles of self-
determination.

4) Pre-Decisional and Honest Consultation — The
Corps will reach out, through designated points
of contact, to involve Tribes in an open and
honest collaborative process designed to ensure
information exchange, in consideration of
disparate viewpoints before and during decision
making, and utilize fair and impartial dispute
resolution mechanisms.

5) Self-Reliance, Capacity Building, and Growth
— The Corps will search for ways to involve
Tribes in programs, projects, and other activities
that build economic capacity and foster abilities
to manage Tribal resources while preserving
cultural identities.

6) Natural and Cultural Resources — The Corps
will act to fulfill obligations to preserve and
protect trust resources, comply with the Native
American Graves Protection and Repatriation
Act, and ensure reasonable access to sacred sites
in accordance with published guidance.

Throughout the Study process the Corps has tried,
both substantively and procedurally, to meet the
Tribal Policy Principles identified above. We will
continue that effort through the conclusion of the
Study and National Environmental Policy Act
(NEPA) process and into the implementation of the
PA. Tribal input was and continues to be an integral
part of the NEPA process and the development of the
PA.

A-3 BACKGROUND

There are 30 Federally recognized Tribes located
within the Missouri River basin. Thirteen Tribal
Reservations and/or Tribal Lands are located directly
on the Missouri River Mainstem Reservoir System
(Mainstem Reservoir System) and the Lower River,
while others are dispersed within tributary stream
basins.

The Missouri River basin Tribes located in Montana
include the Blackfeet Tribe on the Blackfeet
Reservation, the Chippewa-Cree Tribe of the Rocky
Boys Reservation, the Assiniboine and Gros Ventre
Tribes located on the Fort Belknap Reservation, the
Assiniboine and Sioux Tribes of the Fort Peck
Reservation, the Crow Tribe of the Crow
Reservation, and the Northern Cheyenne Tribe of the
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Northern Cheyenne Reservation. The Eastern
Shoshone and the Northern Arapaho Tribes occupy
the Wind River Reservation in Wyoming.

The Fort Berthold Reservation, home of the Three
Affiliated Tribes (Mandan, Hidatsa, and Arikara) is
segmented by Lake Sakakawea in west central North
Dakota. Other Tribes located in North Dakota, but
outside the Missouri River drainage basin, include
the Turtle Mountain Band of Chippewa and the Spirit
Lake Sioux Tribe.

The Standing Rock Sioux Tribe straddles the North
Dakota/South Dakota State line along the western
shore of Lake Oahe. The middle basin of the
Missouri River in South Dakota is also home to the
Cheyenne River Sioux Tribe on the western shore of
Lake Oahe, the Lower Brule Sioux Tribe on the
western shore of Lake Sharpe, the Crow Creek Sioux
Tribe on the eastern shore of Lake Sharpe, and the
Yankton Sioux Tribe along the eastern shore of Lake
Francis Case. The Oglala Sioux Tribe of the Pine

— —
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Blackfeet Tribal Reservation
Rocky Boy Tribal Reservation
Fort Belknap Tribal Reservation
Fort Peck Tribal Reservation
Fort Berthold Tribal Reservation
Crow Tribal Reservation
Northern Cheyenne Tribal Reservation
Wind River Tribal Reservation
Standing Rock Tribal Reservation

10. Sisseton-Wahpeton Tribal Reservation
11. Cheyenne River Tribal Reservation
12. Lower Brule Tribal Reservation

13. Crow Creek Tribal Reservation

14. Pine Ridge Tribal Reservation

15. Rosebud Tribal Reservation

16. Yankton Tribal Reservation

17. Santee Tribal Reservation

18. Flandreau Tribal Reservation

19. Ponca Tribal Lands

20. Winnebago Tribal Reservation

21. Omaha Tribal Reservation

22. lowa Tribal Reservation

23. Sac and Fox Tribal Reservation

24, Kickapoo Tribal Reservation

25. Potawatomi Tribal Reservation

©COoNOOAWN =

Ridge Reservation and the Rosebud Sioux Tribe of
the Rosebud Reservation are located west of the
Missouri River. The Sisseton-Wahpeton Sioux and
Flandreau Tribes are located to the east of the
Missouri River.

The Ponca Tribe of Nebraska and the Santee Sioux
Tribe are located along the southern shore of Lewis
and Clark Lake. The lower basin Tribes include the
Winnebago Tribe and Omaha Tribe, both located
along the banks of the Missouri River in southeastern
Nebraska and western Iowa. The Iowa Tribal
Reservation is located on the western shore of the
Missouri River, split evenly in southeastern Nebraska
and northeastern Kansas. The Sac and Fox
Reservation is located in northeastern Kansas, as are
the Reservations of the Kickapoo Tribe and the
Prairie Band of Potawatomi. (See Figure A-3-1 for a
map of Tribal Reservations in the Missouri River
basin.)

Ci
= i . 1
-ara River Fort Randall Dam
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ﬁ

Figure A-3-1. Tribal Reservations in the Missouri River basin.
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A-4 AMERICAN INDIAN
TRIBES AND THE MASTER
MANUAL REVISION

The U. S. Federal Government has a special and
unique relationship with Federally recognized Tribes.
This relationship is not only defined by law and
regulation, but is deeply rooted in the Nation’s
history. Federally recognized Tribes are dependent
sovereign nations and Tribal Governments are
sovereign entities with rights to set their own laws,
develop and manage Tribal and trust resources, and
be involved in Federal decisions or activities that
have the potential to affect these rights. Federally
recognized Tribes have a legal relationship to the
United States through treaties, Acts of Congress,
Executive Orders, or other administrative actions that
are independent of States. The Tribes, as sovereign
Nations, retain inherent powers of self- Government.

The Corps acknowledges that the operation and
maintenance of the Missouri River has the potential
to significantly affect protected Tribal resources.
Therefore, the Corps has a legal and trust
responsibility to those potentially affected Tribes.
These responsibilities are described in the President’s
memorandum on Government-to-Government
relations with Native American Tribal Governments
signed April 29, 1994, U.S. Department of Defense
(DoD) American Indian and Alaska Native Policy
signed by the Secretary of Defense on October 20,
1998, and the Northwestern Division (NWD)
Regulation 5-1-1 on Native American Policy signed
August 15, 2001. This Study does not attempt to
define any rights that the Tribes are entitled to by law
or treaty, but rather is intended to set up the
framework for future relations for protection of
Tribal trust resources that may be affected by the
Corps’ operation of the Mainstem Reservoir System.

In the course of the Study, the Corps has attempted to
ensure that it has met its legal and trust
responsibilities, both procedurally and substantively.
In addition to the basin Tribes’ involvement in the
Study process, the Corps has held numerous informal
discussions with the basin Tribes. Following
publication of the Preliminary Revised Draft
Environmental Impact Statement (PRDEIS) in 1998
and subsequent Tribal workshops, the Corps
accelerated its efforts to fulfill its Tribal
responsibilities. In February 1999, the Corps offered
formal consultation to the 30 basin Tribes.
Subsequently, a facilitated Tribal Summit was held in

Rapid City, South Dakota on February 23-24, 1999,
to initiate formal consultation. Additionally,
following the Preliminary RDEIS the Corps worked
with the Mni Sose Intertribal Water Rights Coalition
(Mni Sose) to develop a Tribal alternative. That
effort culminated in the submission of
recommendations by the Mni Sose in March 1999. A
second Tribal Summit was held in Bismarck, North
Dakota on June 27, 2001. The purpose of this
Government-to-Government meeting was to discuss
the consultation process on the Study and to schedule
workshops on the Revised Draft Environmental
Impact Statement (RDEIS).

In September 2001, prior to release of the RDEIS and
the Tribal workshops and hearings, a Tribal
Orientation Conference was held in Bismarck, North
Dakota. The purpose of this conference was to
provide the Tribes with a better understanding of the
information provided within the RDEIS, with
emphasis on impacts to the Tribes. Following
release of the RDEIS, a Tribal and public comment
period began in October 2001 and concluded
February 28, 2002. During this period, workshops
and hearings took place throughout the Missouri and
Mississippi River basins. Tribes were encouraged to
participate in the Study process by attending these
workshops and hearings. In addition, the Corps
worked in partnership with the Tribes regarding
workshop locations, format, and content. Four basin
Tribes hosted workshops at Poplar, Montana; New
Town, North Dakota; Lower Brule, South Dakota;
and Eagle Butte, South Dakota. Tribal hearings were
held in Poplar, Montana on October 10, 2001 and
February 13, 2002; New Town, North Dakota on
October 24, 2001; Lower Brule, South Dakota on
October 30, 2002; Fort Yates, North Dakota on
January 30, 2002; and Eagle Butte, South Dakota on
February 12, 2002.

After the RDEIS comment period concluded, a third
Tribal Summit was held in Rapid City, South Dakota
on April 16, 2002. This meeting was identified as
Government-to-Government consultation. Chairmen
and/or delegates from 18 Missouri River basin Tribes
participated, as did the NWD Commander. A fourth
Tribal Summit was held in Rapid City, South Dakota
on October 31, 2003. Eight Missouri River basin
Tribes were represented at this Summit. The purpose
of this Summit was to discuss Tribal issues prior to
identification of a PA in the FEIS.

At the time this FEIS was prepared, nine basin Tribes
had accepted the Corps’ offer of Government-to-
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Government consultation and initial consultation
meetings were held with those Tribes. Participating
Tribes include the Standing Rock Sioux Tribe,
Rosebud Sioux Tribe, Crow Creek Sioux Tribe, Fort
Peck Assiniboine Tribe, Fort Peck Sioux Tribe,
Three Affiliated Tribes, Lower Brule Sioux Tribe,
Oglala Sioux Tribe, and Omaha Tribe. The Corps
continues to solicit input from the Tribes regarding
the consultation process (see Section A-12) and to
offer consultation to all basin Tribes.

Consultation with the Tribes relative to the Master
Manual revision will continue throughout the NEPA
process as the Corps meets its Tribal responsibilities.

A-5 CULTURAL RESOURCES

The Corps’ awareness of its responsibilities to
American Indian Tribes and the protection of cultural
resources have evolved considerably during the past
decade, and this evolution is reflected in the 14-year
Study process. A summary of the current activities
regarding our Government-to-Government
consultation with the Tribes, and our efforts to
identify and protect cultural resources should allay
many of the concerns expressed. Basin Tribes have
taken the Corps up on its continuing offer of
Government-to-Government consultation on the
Study. There are several significant issues between
the Tribes and the Corps, and some that are directly
related to changes in the operation of the Missouri
River, and some that are not. The impact of the
operation of the Mainstem Reservoir System on
cultural resources has been and continues to be
paramount in our consultation and discussions with
the Tribes.

The analysis of cultural resources in the Study
process has been based on the best available
information and methodology to address cultural
resources issues of this magnitude. More
information continues to become available as the
Tribes and Corps make progress in jointly addressing
cultural resources issues, and this information is
incorporated into the NEPA document. Such
information and discussion with the Tribes will
continue to be integral to the Corps’ Cultural
Resources Program.

At the time the Study was initiated there were no
cultural resources management plans (CRMPs) for
the lakes and projects on the Mainstem Reservoir
System. Section 110 of the National Historic
Preservation Act (NHPA) requires a preservation
program for the identification, evaluation,
nomination, and protection of historic properties.
The Corps is complying with this requirement by

completing a CRMP for all lands owned and
managed by the Corps. Separate plans are being
prepared for each reservoir along the Missouri River.
The Corps, in consultation with the Tribes, has now
completed three CRMPs, has two out for consulting
party review and one in preliminary draft form. The
Lewis and Clark Lake (Gavins Point Dam) CRMP
was completed in November 2001, the Lake Sharpe
(Big Bend Dam) CRMP was completed in March
2002, and the Lake Francis Case (Fort Randall Dam)
CRMP was completed in June 2003. The Lake Oahe
(Oahe Dam) and Fort Peck Lake (Fort Peck Dam)
CRMPs were distributed in August 2003 for review
by consulting parties while the Lake Sakakawea
(Garrison Dam) CRMP is currently a preliminary
draft document. The Oahe and Fort Peck CRMPs
are currently scheduled to be complete in February
2004 while the Lake Sakakawea (Garrison Dam)
CRMP is scheduled to be completed in fiscal year
(FY) 2004. In the course of developing these plans,
the Corps and Tribes have reviewed existing sites
and added sites as they have been identified. Tribal
Governments are currently under contract to assist
the Corps with identification of traditional cultural
sites.

The Corps continues to aggressively pursue
additional funding for the implementation of the
Cultural Resources Program. While funding is still
far below what is necessary, the Omaha District has
committed $3 million dollars for inventory, testing,
evaluation, assessment, and mitigation in FY 2003
and FY 2004. This is a five-fold increase from
previous fiscal years.

The Omaha District Cultural Resources Program for
FY 2003 consisted of projects that met the
requirements of the NHPA in the areas of inventory,
evaluation, and mitigation. Specifically, under
inventory and evaluation, work was performed on
completing programmatic and other agreement
development activities, CRMPs (Lake Francis Case,
Oahe, Sakakawea, Fort Peck, and Pipestem), and
traditional cultural property surveys (Cheyenne River
and Lower Brule). Under mitigation, work efforts
concentrated on completing stabilization activities
(one project at Lake Francis Case, two near Big Bend
Dam, and two on Lake Sakakawea), protection
activities (Fort Randall Chapel and digitization of
historical photos at Fort Peck), monitoring, and
enforcement activities.

Special emphasis has been given to the development
of a Section 106 Programmatic Agreement for the
operation and management of the Mainstem
Reservoir System during this fiscal year. A three-
phase process is being used to produce a signed
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agreement. Phase I began in June 2002 and ended in
February 2003. Phase I included two Cultural
Resources Task Force meetings, three Inter-Tribal
working group meetings, and multiple presentations
and visits to Omaha District Tribal council meetings.
All meetings were held to gather early input into the
development of the preliminary draft Programmatic
Agreement. Phase II is official consultation with
interested parties. Formal consultation meetings
were held in July 2003, September 2003, and
November 2003 to discuss the preliminary draft
Programmatic Agreement. It is anticipated that a
minimum of three meetings will be needed to
complete the draft Programmatic Agreement. Phase
IIT will follow with the public review process,
completion of a final Programmatic Agreement, and
the signing of the agreement by the consulting
parties. The Corps anticipates the Programmatic
Agreement will be signed prior to completion of the
Master Manual process.

In 2002, an inadvertent discovery was made at the
North Point Recreation Area near Lake Francis Case,
South Dakota. The Corps was sued by the Yankton
Sioux Tribe and eventually a Special Master was
appointed by the Court to oversee and advise on
restoration of the site. A Plan of Action was
completed and implemented in conjunction with the
Yankton Sioux Tribe and the State. The site was
restored to original conditions during June 2003.

The Omaha District FY 2004 Cultural Resources
Program is consistent with the approach that was
implemented in FY 2003. It is a balanced approach,
with further progress in inventory, evaluation, and
mitigation. Information has been and will continue
to be shared with stakeholders within the region.
Further, special emphasis was given to obtaining
Tribal input when deciding the FY 2004 program.
The FY 2004 program consists of completion of the
final CRMPs; mitigation activities (three stabilization
projects, six monitoring projects, and six
enforcement projects); and inventory activities (four
traditional cultural property surveys, one educational
program, one inventory, and one survey). Additional
projects are listed to supplement the program, should
funds become available. Testing and evaluation
activities (11 projects) are given special attention in
this supplemental plan. Two inventory, one
protection, and three stabilization projects are listed
in the supplemental plan. All activities are legal
requirements to allow the District to be in compliance
with Section 106 of the NHPA.

The analysis of cultural resources in the FEIS for the
Study is based on the impacts of wave erosion on

known cultural sites. The Corps does recognize in
the FEIS that shoreline and bluff erosion and
exposure of cultural sites during low water periods
are also factors that impact cultural resources;
however, based on available information, a
quantitative analysis of these types of impacts could
not be developed.

Cultural resources would be affected by any plan the
Corps may have selected, including the PA. It is the
Corps’ desire, however, that any impacts be
minimized as much as possible. Therefore, the Corps
is committed to expanding its efforts to gain Tribal
input into our annual operations and adaptive
management strategies directed toward ecosystem
recovery. In consultation with the Tribes, the Omaha
District geographic information system (GIS)
database should assist in determining which sites
may be impacted by our annual operations so that
decisions regarding protection of those sites can be
made by the Tribes and the Corps. Further, the
Corps is taking responsible measures to protect
resources that may be affected by changes in
operation of the Mainstem Reservoir System dams.
For example, the Fort Peck Tribes have completed
cultural resource surveys below Fort Peck Dam to
determine if cultural resources would be affected by
specific flow release modifications from Fort Peck
for endangered species. If sites would be affected,
the Corps and the Tribes would determine what steps
are needed to protect the sites.

In summary, the Corps believes that we are in
compliance with Sections 110 and 106 of the NHPA
and believes that the FEIS fulfills its responsibilities
under NHPA. The Corps also recognizes, however,
that the protection of cultural resources must be
addressed in an adaptive management context with
continued participation by basin Tribes.

A-6 ADAPTIVE MANAGEMENT

A required step following the RDEIS was to continue
coordination with the USFWS, as required by the
ESA, on the endangered species affected by Missouri
River operations and, therefore, any changes to the
Water Control Plan in the Master Manual.
Throughout this continuing coordination, the
USFWS has been a proponent for adaptive
management.

The Corps also embraces the concept of adaptive
management. Adaptive management is not a new
concept; but rather, a construct that is now commonly
used throughout the world to help shape resource
management decisions, policies, and approaches.
There is an up-front recognition that all is not known

Missouri River Master Water Control Manual
Review and Update FEIS

March 2004 A1-5

H:\WP\AA16\FEISCAMRDY\APPENDIX A\APPENDIX A-PART 1.DOC e 2/2/04



APPENDIX A - TRIBAL APPENDIX, PART 1

about the complete lifecycles and behaviors of the
threatened and endangered species or the requisite
habitat needs throughout the species’ lifecycles.
Adaptive management is an overall strategy for
dealing with change and scientific uncertainty. It
promotes an environment for testing hypotheses and
pursuing promising changes, based on sound
scientific data and analyses. Adaptive management
for the Mainstem Reservoir System, including the
operation under a revised Master Manual, will be
implemented as the Missouri River Recovery
Implementation Program (MRRIP).

MRRIP is a comprehensive and integrated set of
actions to be undertaken by the Corps in
collaboration with the USFWS, working with the
States, Tribes, and other stakeholders in the basin.
MRRIP will be undertaken to protect and recover
threatened and endangered species listed under the
ESA and the ecosystem upon which they depend.

MRRIP will include recovery actions on the
Mainstem of the Missouri River from Three Forks,
Montana, to St. Louis, Missouri, and on selected
tributaries of the Missouri River, including the
Kansas River, while taking into consideration other
Congressionally authorized and traditional uses of
the river. The actions undertaken for MRRIP will be
relied on by the Corps, USFWS, and others to avoid
the likelihood of 1) jeopardy to the three listed
species (piping plover, least tern, and pallid sturgeon)
in the Missouri River; 2) adverse modification to
designated critical habitat; and 3) violation of the
take prohibitions of Section 9 of the ESA.

MRRIP actions will be reviewed, modified, and
implemented through coordination with a Missouri
River Recovery Implementation Committee
(MRRIC), which will include broad and diverse
stakeholder representation to ensure that Tribal and
public values are incorporated into recovery
implementation. MRRIC will provide
recommendations to the Federal agencies regarding
recovery implementation and will be developed
cooperatively with entities having an interest in
recovery of listed species and the ecosystem on
which they depend. Representation on MRRIC will
include the full spectrum of basin interests.
Committee membership will be comprised of
representatives of Tribal and State Governments and
of other Governmental and non-Governmental
organizations that have an interest in the management
of the river and recovery of the species and
ecosystem. Participation by Basin Tribes in the
planning and execution of MRRIP is extremely
important.

The framework for adaptive management is
consistent with all applicable Federal and State laws,
American Indian trust responsibilities, and interstate
compacts and decrees. The Corps recognizes that the
USFWS and the Corps each have statutory
responsibilities that cannot be delegated, and the
establishment of MRRIC is not intended to abrogate
any of their statutory responsibilities. The Corps,
however, advocates that MRRIC be a partner in
recommending applicable future actions to be taken
to benefit the listed species in the Missouri River.
Consistent with the adaptive management
framework, the Corps will pursue alternative courses
of actions based on the scientific findings of Corps
efforts and, when applicable, recommendations of
MRRIC.

It is anticipated that basin development of MRRIC
will require a considerable amount of time. The
structure of MRRIC itself will be the subject of
adaptive management.

The above discussion is a broad overview of an
encompassing and dynamic adaptive management
strategy. In reality, adaptive management would
occur at several levels ranging from broader
ecosystem management activities to day-to-day
operations. For example, the ecosystem and species
recovery actions will be the focus of the MRRIC.
Whereas in the day-to-day operation of the Mainstem
Reservoir System, the Corps communicates in real-
time with the USFWS, other Federal agencies,
Tribes, State and local entities, and numerous
stakeholder organizations and individuals, most of
the real-time adjustments to Mainstem Reservoir
System operations are not expected to be subject to
consideration by the MRRIC. These day-to-day
interactions will continue and are essential to
effective real-time operation of the Mainstem
Reservoir System.

A-7 TREATIES

There are treaties with Federally recognized Tribes
that address the inherent sovereign status of the
Tribes. These treaties, along with statutes, Executive
Orders, and agreements, form one recognized basis
of Federal obligations to Tribes.

A-8 TRUST RESPONSIBILITIES

Under the Federal trust doctrine, the United States,
and individual agencies of the Federal Government,
owe a fiduciary duty to Tribes. The nature of that
duty depends on the underlying substantive laws (i.e.,
treaties, statutes, agreements) creating the duty.
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Where agency actions may affect Tribal Lands or
off-Reservation treaty rights, the trust duty includes a
substantive duty to protect these lands and treaty
rights “to the fullest extent possible.” Otherwise,
unless the law imposes a specific duty on the Federal
Government with respect to American Indians, the
trust responsibility may be discharged by the
agency’s compliance with general statutes and
regulations not specifically aimed at protecting
Tribes.

A-9 WATER RIGHTS

Tribal water rights are a matter of Federal law. The
Winters Doctrine, developed by the Supreme Court
in Winters v. United States, 207 U.S. 564 (1908),
maintains that sufficient water was reserved by
implication to fulfill the purposes of the Reservation
at the time the Reservation was established. When a
Reservation is established with expressed or implicit
purposes beyond agriculture, such as fishing and
water supply, then water may also be reserved in
quantities sufficient to sustain use. The Court
elaborated upon the holding of Winters in the case of
Arizona v. California, 373 U.S. 546 (1963). In that
case, the Court held that the Tribes need not confine
their use of water to agricultural pursuits, regardless
of the wording in the document establishing the
Reservation, although the amount of water quantified
was determined by the amount of water necessary to
irrigate the “practicably irrigable acreage” on those
Reservations. The Court also stated that water
allocated should be sufficient for both present and
future needs of the Reservation in order to assure the
viability of the Reservations as homelands.

One of the comments the Tribes have had throughout
the Study process is that revision of the Master
Manual and the allocation of flows to authorized
project purposes and endangered species would result
in the diminishment of their valuable and reasonable
claims to water rights. In May 2001, the Standing
Rock Sioux Tribe submitted a Tribal resolution and
legal analysis of this issue and rejected the Master
Manual revision process (see letter 66 in Section A-
13). Case law supports the premise that American
Indian reserved water rights cannot be lost, whether
or not those rights are exercised.

The Study does not attempt to define, regulate, or
quantify water rights or any other rights that the
Tribes are entitled to by law or treaty, but rather to
set up the framework for future relations for
protection of Tribal trust resources.

Missouri River basin Tribes are currently in various
stages of quantifying their potential future uses of
Mainstem Reservoir System water. Currently, Tribal
reserved water rights have not been quantified in a
legal forum or by compact except for the Wyoming
settlement with the Wind River Reservation and the
compacts between Montana and the Tribes of the
Fort Peck Reservation (awaiting Congressional
approval), Montana and the Tribes of the Fort
Belknap Reservation (ratified by the State
legislature), Montana and the Crow Tribe (ratified by
the State legislature), Montana and the Rocky Boys
Reservation (awaiting Congressional approval), and
Montana and the Tribes of the Northern Cheyenne
Reservation. Other Tribes oppose adjudication or
quantification of their water rights because of the
Supreme Court’s interpretation of the McCarran
Amendment, 43 U.S.C. § 666, stating that Indian
reserved water rights may be adjudicated in state
courts (4Arizona v. San Carlos Apache Tribe, 463
U.S. 545 [1983]). The Corps is not directly involved
in the process of quantification, but respects a Tribe’s
decision to submit to the process or decline to
participate in the process. Whether or not a Tribe
quantifies, depletions of water from the Mainstem
Reservoir System by a Tribal reservation are
acknowledged.

Until such time as the Tribes quantify their water
rights and consumptively withdraw their water from
the Mainstem Reservoir System, the water is in the
system. As a responsible public entity, the Corps
must operate the Mainstem Reservoir System to
reflect the fact that the water is in the system. Future
depletions would be analyzed and then incorporated
into the Corps’ AOP. A depletion analysis is found
in Chapter 7 (7.19) of the FEIS. The analysis reflects
the impacts to Missouri River resources resulting
from four levels of depletion. For economic
resources, Section 7.19 of the FEIS establishes the
economic value of Missouri River water. Although
the value of the Missouri River to the Tribes is
measured in more than economic terms, Section 7.19
of the FEIS does provide some insight into the
economic benefits of Missouri River water.

Congress expressed their interest in the treatment of
reserved water rights in the Master Manual by
convening the U.S. Senate Indian Affairs Committee
hearing on October 16, 2003. BG William Grisoli,
NWD Commander and Mr. George Dunlop, Acting
Deputy Assistant Secretary of the Army for Civil
Works testified at this hearing. Others providing
testimony include: South Dakota Senator Tom
Daschle; Mr. John Yellow Bird Steele, President of
the Oglala Sioux Tribe; Chairman of the Tribe Mr.
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Charles W. Murphy. A prepared statement was also
submitted by Mr. Michael Jandreau, Chairman of the
Lower Brule Sioux Tribe. Copies of their testimony
are included in Section A-15 of this Tribal Appendix.

At the fourth Master Manual Tribal Summit on
October 31, 2003, Tribal-reserved water rights were
discussed in length, given their deep importance to
the Tribes. The Corps intends to continue
discussions with the Tribes and other Federal
agencies on water rights.

A-10 ENVIRONMENTAL JUSTICE

Executive Order 12898, “Federal Actions to Address
Environmental Justice in Minority Populations and
Low-Income Populations,” provides that “each
Federal agency shall make achieving environmental
justice part of its mission by identifying and
addressing, as appropriate, disproportionately high
and adverse human health or environmental effects of
its programs, policies, and activities on minority
populations and low-income populations.” The
Executive Order makes clear that its provisions apply
fully to programs involving American Indians.

In the memorandum to heads of departments and
agencies that accompanied Executive Order 12898,
the President specifically recognized the importance
of procedures under NEPA for identifying and
addressing environmental justice concerns. The
memorandum states “each Federal agency shall
analyze the environmental effects, including human
health, economic and social effects, of Federal
actions, including effects on minority communities
and low-income communities, when such analysis is
required by [NEPA].” The memorandum particularly
emphasizes the importance of NEPA’s public
participation process, directing that “each Federal
agency shall provide opportunities for community
input in the NEPA process.” Agencies are further
directed to “identify potential effects and mitigation
measures in consultation with affected communities,
and improve the accessibility of meetings, crucial
documents, and notices.”

The Council on Environmental Quality (CEQ) has
oversight of the Federal Government’s compliance
with Executive Order 12898 and NEPA. CEQ, in
consultation with the U.S. Environmental Protection
Agency (EPA) and other affected agencies, has
developed guidance to further assist Federal agencies
with their NEPA procedures so that environmental
justice concerns are effectively identified and
addressed. To the extent practicable and permitted
by law, agencies may supplement this guidance with
more specific procedures tailored to particular

programs or activities of an individual department,
agency, or office. The Corps has attempted to
comply with Executive Order 12898 and the CEQ
guidance.

Throughout the Study process, the impacts to the
Tribes resulting from construction of the Mainstem
Reservoir System have been raised by the basin
Tribes and are the backdrop for all Tribal discussions
and consultation. In light of previous impacts to
them, the Tribes have indicated they are gravely
concerned about any additional impacts and do not
trust the Corps to fulfill its legal and trust
responsibilities in a meaningful way. While the
scope of the Study is limited to the evaluation of
impacts associated with alternative flow management
plans for the operation of the Mainstem Reservoir
System and assumes a baseline condition of the dams
being in place, nonetheless, because of the profound
impact to the Tribes resulting from construction of
the Mainstem Reservoir System and the perception
that some of the Tribal members were not adequately
compensated for their losses, these impacts are
described below.

Impacts to Tribes resulting from construction of the
Mainstem Reservoir System are significant in terms
of Tribal Land and resources. A total of 349,566
acres of Tribal Land was acquired for the Pick-Sloan
project. This represents just over 23 percent of the
1,499,759 total acres affected. Reservations affected
by the Pick-Sloan project are identified as follows:

Reservation Reservoir Acres Acquired
Fort Berthold Garrison 154,912
Standing Rock ~ Oahe 55,994
Cheyenne River Oahe 99,548
Lower Brule Big Bend 14,958
Lower Brule Fort Randall 7,997
Crow Creek Big Bend 6,416
Crow Creek Fort Randall 9,149
Santee Gavins Point 593
Total Acreage Required 349,566

For those Tribes affected by the Pick-Sloan project,
the loss is significant. American Indians rely on the
land for subsistence. Food, spirituality, healing, and
future economic growth for these communities are
some of the principal losses felt by American Indians
in these communities today. Unlike the non-native
society, who was also affected by these public works
projects, Tribal members could not duplicate their
old ways of life by moving to a similar environment.
Identified Reservations and Tribes affected by the
Mainstem Reservoir System are as follows:
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Reservation Tribes
Wind River, WY Arapahoe
Shoshone
Fort Belknap, MT Assiniboine
Gros Ventre
Fort Berthold, ND Mandan
Hidatsa
Arikara
Fort Peck, MT Assiniboine
Sioux
Blackfeet, MT Blackfeet
Northern Cheyenne, MT Cheyenne

Rocky Boys, MT Chippewa-Cree

Crow, MT Crow
Omaha, NE Omaha
Ponca, NE Ponca
Yankton, South Dakota Sioux
Cheyenne River, South Sioux
Dakota

Crow Creek, South Sioux
Dakota

Flandreau, South Dakota Sioux
Lower Brule, South Sioux
Dakota

Pine Ridge, South Dakota  Sioux
Rosebud, South Dakota Sioux

Santee, NE Sioux

Sisseton-Wahpeton, South ~ Sioux

Dakota

Standing Rock, ND-South  Sioux

Dakota

Winnebago, NE Winnebago

Towa, KS-NE Towa

Sac and Fox, KS-NE Sac and Fox

Kickapoo, KS Kickapoo

Powtawatomi, KS Prairie Band of
Powatawatomi

A-11 TRIBAL IMPACTS IN
CHAPTERS 5 AND 7 OF THE
FEIS

The alternatives submitted to the Corps for
consideration would have varying impacts on
different resources for each of the 13 Tribes located
on the Mainstem Reservoir System. Impacts to
individual Tribes are summarized in Tables A-11-1
through A-11-12. The submitted alternatives
propose various modifications to the current Water
Control Plan (CWCP) as follows:

1) The Missouri Levee and Drainage District
Association (MLDDA) alternative sets aside an

extra 2 million acre feet (MAF) of Mainstem
Reservoir System storage for flood control;

2) The American Rivers and Missouri River
Natural Resources Committee (ARNRC)
alternative includes a combination of increased
drought conservation measures, periodic spring
rise, and annual decreased summer releases;

3) The Missouri River Basin Association (MRBA)
alternative maintains year-round steady flows
similar to the CWCP, but adds increased drought
conservation measures and unbalanced
intrasystem regulation among the upper three
lakes;

4) The Missouri Department of Conservation
(MODOC) alternative has the same features as the
MRBA alternative, except that the summer flat
release for navigation from Gavins Point Dam is
extended to mid-September;

5) The USFWS Biological opinion (BIOP)
alternative features increased drought
conservation measures and spring rises at Gavins
Point and Fort Peck Dams, but higher summer
flows than the ARNRC alternative; and

6) The USFWS 30-kcfs spring rise (FWS30)
alternative is identical to the BIOP alternative
except that it has a higher spring rise from
Gavins Point Dam.

These alternatives are described in greater detail in
Chapter 4 of the FEIS. Tribal impacts of these
alternatives are addressed for each resource in
Chapter 5 of the FEIS and are summarized in
Section 5.16.

Impacts to individual Tribes resulting from the
alternatives analyzed in detail in the FEIS are
summarized in Tables A-11-13 through A-11-24.
The first alternative is the Modified Conservation
Plan (MCP), which features three basic changes from
the CWCP: 1) increased drought conservation
measures, 2) unbalanced storage among the three
upper and largest lakes in the Mainstem Reservoir
System, and 3) an increased springtime release
(spring rise) from Fort Peck Dam every third year.
The other four alternatives include these features of
the MCP, with the addition of modifications to the
releases from Gavins Point Dam. These Gavins
Point (GP) options represent a range of spring rise
and summer low flow measures. For instance, the
GP1528 option includes a spring release 15 thousand
cubic feet per second (kcfs) higher than that normally
required for full service to navigation, followed by a
minimum service flat release (modeled as 28.5 kcfs)
through summer. The GP2021 option includes a 20-
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kefs spring rise, followed by a 25-kcfs release for
most of the summer, dropping to a low of 21 kcfs
from mid-July to mid-August. The GP1521 option
includes a 15-kcfs spring rise and a variable (25/21-
kcfs) summer low flow, and the GP2028 option
includes a 20-kcfs spring rise and a flat (28.5-kcfs)
summer low flow. These alternatives are described
in greater detail in Chapter 6 of the FEIS. Tribal
impacts of these alternatives are addressed for each
resource in Chapter 7 of the FEIS, and summarized
in Section 7.16.

Changes in storage regimes and river flows may lead
to changes in sedimentation and erosion patterns.
This in turn could affect storage and channel
capacities, shoreline erosion, historic properties,
water quality, water supply, recreation access, and
flooding potential in affected areas. In addition,
summertime flow reductions under the GP options
would reduce the amount of excess energy available
for resale, leading to possible rate increases for
customers of the Western Area Power Administration
(WAPA).

The effects of the alternatives on several important
economic uses and environmental resources are
analyzed and presented in the FEIS. It is difficult to
generalize about effects to the Tribes in the basin.
Each Tribe has a unique set of values and concerns;
also, the effects of the different alternatives on a
particular Tribe are influenced by its location within
the basin. For this reason, effects of the alternatives
are presented separately for each Tribe in each of the

Table A-11-1.

resource sections of the FEIS, and summarized for
each Tribe in Chapter 5, Section 5.16 (for submitted
alternatives) and Chapter 7, Section 7.16 (for
alternatives selected for detailed analysis).

It is possible to make some general observations
about the effects of the alternatives on the Tribes.
For all affected Tribes along the Mainstem Reservoir
System, the MCP and GP options all have greater
adverse impacts than the CWCP to historic properties
and flood control, but have positive effects on water
supply. The results are mixed for recreation benefits,
with Tribes along the lakes experiencing increased
benefits and most Tribes along the river experiencing
decreases. Overall, the MCP has the smallest
increase in impacts to historic properties throughout
the basin, compared to the CWCP.

Figure A-11-1 presents the impacts of the GP options
to representative WAPA firm power customers who
rely on WAPA for varying percentages of their firm
power supply. Generally, WAPA determined that the
greater the dependence on hydropower for energy,
the greater the impact on the purchase power cost to
each customer. Representative Tribal customers
generally rely on WAPA for approximately 60
percent of their firm power. These customers would
have increased costs of 2 to 3 percent under GP1528,
impacts of about 3 percent under GP2028, and
impacts between 9 and 10 percent under GP1521 and
GP2021. A more detailed discussion of impacts to
WAPA firm power customers is provided in Chapter
7 of the FEIS.

Fort Peck Reservation impacts summary for submitted alternatives.

Percent Change from CWCP

MLDDA ARNRC MRBA MODC BIOP FWS30

Wetland Habitat -6 1 6 0 -14 -12
Riparian Habitat 0 0 0 0 0 0

Tern and Plover Habitat 12 38
Reservoir Young Fish Production -- -- -- -- -- --
Reservoir Coldwater Fish Habitat -- -- -- -- -- --
River Coldwater Fish Habitat 1 9 1 3 10 9
River Warmwater Fish Habitat -1
Native River Fish Physical Habitat 0 5 1 1 2 2
Flood Control -1 0 0 0
Water Supply 0 10 0 5 14 14
Hydropower -- -- -- -- -- --
Recreation 0 8 1 2 10 9
Navigation -- -- -- -- -- --

Historic Properties --

Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.
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Table A-11-2. Fort Berthold Reservation impacts summary for submitted alternatives.

Percent Change from CWCP
MLDDA  ARNRC MRBA MODC BIOP FWS30
Wetland Habitat - - - - - -
Riparian Habitat - - - - - -
Tern and Plover Habitat - - - - - -
Reservoir Young Fish Production 4 7 -1 5 11 11
Reservoir Coldwater Fish Habitat 12 6 3 4
River Coldwater Fish Habitat - - - - - -
River Warmwater Fish Habitat - - - - - -
Native River Fish Physical Habitat - - - - - -

Flood Control 33 -100 -33 -67 -67 -67
Water Supply -1 12 6 7 1 7
Hydropower - - - - - -
Recreation -2 14 14 11 10 15
Navigation - -- - - - -
Historic Properties 4 -11 -4 , 4 -6 -6

Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.
-- denotes not available or not applicable.

Table A-11-3. Standing Rock Reservation impacts summary for submitted alternatives.

Percent Change from CWCP
MLDDA  ARNRC MRBA MODC BIOP FWS30

Wetland Habitat 80 21

Riparian Habitat 3 3 1 1

Tern and Plover Habitat -- -- -- -- -- --
Reservoir Young Fish Production 5 2 7 -1 1

Reservoir Coldwater Fish Habitat 14 5 6 12 12

River Coldwater Fish Habitat - - - - - -
River Warmwater Fish Habitat -- - - — - -
Native River Fish Physical Habitat -- - - - - -

Flood Control 40 -80 0 -20 -60 -60
Water Supply -6 18 9 10 12 10
Hydropower -- -- -- -- -- --
Recreation 2 10 7 7 5 10
Navigation - -- -- -- - -
Historic Properties 2 -5 -2 -2 -4 -4

Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.
-- denotes not available or not applicable.
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Table A-11-4. Cheyenne River Reservation impacts summary for submitted alternatives.

Percent Change from CWCP
MLDDA  ARNRC MRBA MODC BIOP FWS30

Wetland Habitat 42

Riparian Habitat 122

Tern and Plover Habitat -- -- -- -- -- --
Reservoir Young Fish Production 5 2 7 -1 1

Reservoir Coldwater Fish Habitat 14 5 6 12 12

River Coldwater Fish Habitat - -- - - - -
River Warmwater Fish Habitat - - - — - -
Native River Fish Physical Habitat -- - - - - -

Flood Control 40 -100 -20 -40 -80 -80
Water Supply 13 13 13 0 0 13
Hydropower - - - - - -
Recreation 0 0 0 0 0 1
Navigation - - - - - -
Historic Properties 2 -5 -2 -2 -4 -4

Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.
-- denotes not available or not applicable.

Table A-11-5. Lower Brule Reservation impacts summary for submitted alternatives.

Percent Change from CWCP

MLDDA  ARNRC MRBA MODC BIOP FWS30
Wetland Habitat - - - - - -
Riparian Habitat - - - - - -
Tern and Plover Habitat - - - - - -
Reservoir Young Fish Production 2 )
Reservoir Coldwater Fish Habitat - - - - - -
River Coldwater Fish Habitat - - - - - -
River Warmwater Fish Habitat - - - - - -
Native River Fish Physical Habitat - - - - - -

Flood Control 0 0 0 0 0 0
Water Supply 0 0 0 0 0 0
Hydropower -- -- -- -- -- --
Recreation 0 0 0 0 0 0
Navigation -- -- -- -- -- --
Historic Properties 0 0 0 0 0 0

Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.
-- denotes not available or not applicable.
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Table A-11-6. Crow Creek Reservation impacts summary for submitted alternatives.

Percent Change from CWCP

MLDDA ARNRC MRBA MODC BIOP FWS30
Wetland Habitat -- -- -- -- -- --
Riparian Habitat -- -- -- -- -- --
Tern and Plover Habitat -- -- -- -- -- --
Reservoir Young Fish Production 2 -23 -4 -2 -6 -9
Reservoir Coldwater Fish Habitat -- -- -- -- -- --
River Coldwater Fish Habitat -- -- -- -- -- --
River Warmwater Fish Habitat -- -- -- -- -- --
Native River Fish Physical Habitat -- -- -- -- -- --
Flood Control 100 0 0 0 0 0
Water Supply 0 1 1 1 1 1
Hydropower -- -- -- -- -- --
Recreation 0 0 0 0 0 0
Navigation -- -- -- -- -- --
Historic Properties 0 0 0 0 0 0
Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.
-- denotes not available or not applicable.
Table A-11-7. Yankton Reservation impacts summary for submitted alternatives.
Percent Change from CWCP
MLDDA ARNRC MRBA MODC BIOP FWS30
Wetland Habitat 3 4 1 -1 5 6
Riparian Habitat 2 0 0 -4 -8
Tern and Plover Habitat 17 127 19 3 99 111
Reservoir Young Fish Production 34 -1 5 29 30

Reservoir Coldwater Fish Habitat --
River Coldwater Fish Habitat -
River Warmwater Fish Habitat

Native River Fish Physical Habitat 0 -1 0 -1 -1
Flood Control 0 0 0 0 0 0
Water Supply 0 0 0 0 0 1
Hydropower -- -- -- -- -- --
Recreation 0 -1 -1 -2 -3
Navigation -- -- -- -- -- --
Historic Properties -- -- -- -- -- --
Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.
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Table A-11-8. Ponca Tribal Lands impacts summary for submitted alternatives.

Percent Change from CWCP

MLDDA ARNRC

Wetland Habitat 2
Riparian Habitat 0
Tern and Plover Habitat 17

Reservoir Young Fish Production --
Reservoir Coldwater Fish Habitat -
River Coldwater Fish Habitat -

River Warmwater Fish Habitat -5
Native River Fish Physical Habitat 0
Flood Control 0
Water Supply --
Hydropower --
Recreation 0
Navigation --

Historic Properties --

MRBA MODC BIOP FWS30

-1 -1

5 6
19 3 99 111
9 -6 22 23
-1 0 -1 -1
0 0 0 0
-1 -1 2 3

Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.

Table A-11-9. Santee Reservation impacts summary for submitted alternatives.

Percent Change from CWCP

MLDDA ARNRC

Wetland Habitat 2
Riparian Habitat 0
Tern and Plover Habitat 17

Reservoir Young Fish Production 28

Reservoir Coldwater Fish Habitat -
River Coldwater Fish Habitat -
River Warmwater Fish Habitat --
Native River Fish Physical Habitat --

Flood Control 0
Water Supply 0
Hydropower --
Recreation 0
Navigation --

Historic Properties --

MRBA MODC BIOP FWS30

-1 -1

5 6
19 3 99 111
13 33 26 28
0 0 0 1
0 0 0 0
0 0 0 0

Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.
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Table A-11-10. Winnebago Reservation impacts summary for submitted alternatives.

Percent Change from CWCP
MLDDA ARNRC MRBA MODC BIOP FWS30

Wetland Habitat 3 5 -1 3
Riparian Habitat -1 2 4 -12
Tern and Plover Habitat - - - - - -
Reservoir Young Fish Production - - - - - -
Reservoir Coldwater Fish Habitat - - - - - -
River Coldwater Fish Habitat - - - - - -
River Warmwater Fish Habitat - - - - - -
Native River Fish Physical Habitat 0 0 0 0 -1 0
Flood Control 0 -1 0 0 0 0
Water Supply 0 0 0 0 0 0
Hydropower - - - - - -
Recreation -1 “ -1 -1 -5 -6
Navigation -- - - - - -

Historic Properties -- -- -- -- -- --
Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.

Table A-11-11. Omaha Reservation impacts summary for submitted alternatives.

Percent Change from CWCP
MLDDA ARNRC MRBA MODC BIOP FWS30

Wetland Habitat 3 5 -1 3
Riparian Habitat -1 -1 -2 ) -12
Tern and Plover Habitat - - - - - -

Reservoir Young Fish Production - - - - - -
Reservoir Coldwater Fish Habitat -- - - - - -
River Coldwater Fish Habitat -- - - - - -
River Warmwater Fish Habitat -- - - - - -

Native River Fish Physical Habitat 0 0 0 0 -1 0
Flood Control 0 -1 -1 0 0 -1
Water Supply 0 0 0 0 0 0
Hydropower -- - - - - -
Recreation -1 “ -1 -1 -5 -6
Navigation - - - - - -

Historic Properties -- -- -- -- -- --
Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.
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Table A-11-12. Iowa and Sac and Fox Reservations impacts summary for submitted alternatives.

Percent Change from CWCP
MLDDA ARNRC MRBA MODC BIOP FWS30
Wetland Habitat -1 16 2 4 4 9
Riparian Habitat 0 “ -1 -1 -2 -7
Tern and Plover Habitat -- -- - - - -
Reservoir Young Fish Production - - - - - -
Reservoir Coldwater Fish Habitat - - - - - -
River Coldwater Fish Habitat - - - - - -
River Warmwater Fish Habitat - - - - - -

Native River Fish Physical Habitat 0 5 | | 3 4
Flood Control 0 0 0 0 0 1
Water Supply - - -- - - -
Hydropower - - -- - - -
Recreation 0 0 0 2 2
Navigation - - - - - -

Historic Properties -- -- -- -- - -
Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.

Table A-11-13. Fort Peck Reservation impacts summary for alternatives evaluated in detail.
Percent Change From CWCP

MCP GP1528 GP2021 GP1521 GP2028
Wetland Habitat 3
Riparian Habitat 0 0 0 0 0
Riverine Tern and Plover Habitat 61 -43 -30 -28 -46
Reservoir Tern and Plover Habitat - - - - -
Reservoir Young Fish Production -- -- -- -- --
Reservoir Coldwater Fish Habitat - - - - -
River Coldwater Fish Habitat 1 8
River Warmwater Fish Habitat -8 -17 -17 -17 -19
Native River Fish Physical Habitat 1 2 2 2 2
Flood Control 0 -2 -2 -2 -2
Water Supply 0 14 14 14 14
Hydropower -- -- -- -- --
Recreation 0 8 9 8 8
Navigation -- -- -- -- --

Historic Properties -- -- -- -- --
Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.
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Table A-11-14. Fort Berthold Reservation impacts summary for alternatives evaluated in detail.

Percent Change From CWCP

MCP GP1528 GP2021 GP1521 GP2028
Wetland Habitat - -- - - -
Riparian Habitat - - - - -
Riverine Tern and Plover Habitat -- - - - -
Reservoir Tern and Plover Habitat 1 28 29 24 25
Reservoir Young Fish Production 0 13 15 15 15
Reservoir Coldwater Fish Habitat 10 10 9 10
River Coldwater Fish Habitat -- -- -- -- -
River Warmwater Fish Habitat -- - - - -
Native River Fish Physical Habitat -- -- - - -
Flood Control -33 -67 -67 -67 -67
Water Supply 6 9 1 1 9
Hydropower -- -- -- -- -
Recreation 14 12 9 9 14
Navigation - - - - -
Historic Properties -4 -8 -8 ‘ -8 -9

Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.
-- denotes not available or not applicable.

Table A-11-15. Standing Rock Reservation impacts summary for alternatives evaluated in detail.

Percent Change From CWCP

MCP GP1528 GP2021 GP1521 GP2028
Wetland Habitat -10 -62
Riparian Habitat 2 5
Riverine Tern and Plover Habitat -- -- - - --
Reservoir Tern and Plover Habitat 9 5 16 11 10
Reservoir Young Fish Production 2 0 2 2
Reservoir Coldwater Fish Habitat 6 8 10 10 7

River Coldwater Fish Habitat - -
River Warmwater Fish Habitat - -
Native River Fish Physical Habitat -- --

Flood Control -20 -20 -40 -40 -20

Water Supply 9 10 10 10 10
Hydropower -- -- -- -- --

Recreation 7 12 7 7 12

Navigation -- -- -- -- --

Historic Properties -2 -5 -4 -4 -4

Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.
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Table A-11-16. Cheyenne River Reservation impacts summary for alternatives evaluated in detail.
Percent Change From CWCP

MCP GP1528 GP2021 GP1521 GP2028
Wetland Habitat
Riparian Habitat
Riverine Tern and Plover Habitat -- - - - -
Reservoir Tern and Plover Habitat 9 5 16 11 10
Reservoir Young Fish Production 2 ) 0 2 2
Reservoir Coldwater Fish Habitat 6 8 10 10 7

River Coldwater Fish Habitat - - - - -
River Warmwater Fish Habitat -- - -- - -
Native River Fish Physical Habitat -- -- -- - -

Flood Control -20 -40 -40 -60 -40
Water Supply 13 0 0 0 0
Hydropower -- -- - - -
Recreation 0 0 0 0 0
Navigation -- -- - - -
Historic Properties -2 -5 -4 -4 4

Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.
-- denotes not available or not applicable.

Table A-11-17. Lower Brule Reservation impacts summary for alternatives evaluated in detail.
Percent Change From CWCP
MCP GP1528 GP2021 GP1521 GP2028
Wetland Habitat -- -- -- -- --
Riparian Habitat -- -- -- -- --

Riverine Tern and Plover Habitat - -- - - -
Reservoir Tern and Plover Habitat -- -- - - -
Reservoir Young Fish Production 12 12 12 9
Reservoir Coldwater Fish Habitat -- -- - - -
River Coldwater Fish Habitat -- -- - - -
River Warmwater Fish Habitat -- -- - - -
Native River Fish Physical Habitat -- - - - -

Flood Control 0 0 0 0 0
Water Supply 0 0 0 0 0
Hydropower -- -- - - -
Recreation 0 0 0 0 0
Navigation -- -- -- -- -
Historic Properties 0 0 0 0 0

Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.
-- denotes not available or not applicable.

A1-18 wmarch 2004 Missouri River Master Water Control Manual
H:\WP\AA16\FEIS\CAMRDY'\APPENDIX A\APPENDIX A-PART 1.DOC e 2/2/04 Review and Update FEIS



APPENDIX A — TRIBAL APPENDIX, PART 1

Table A-11-18. Crow Creek Reservation impacts summary for alternatives evaluated in detail.
Percent Change From CWCP
MCP GP1528 GP2021 GP1521 GP2028
Wetland Habitat -- -- -- -- --
Riparian Habitat -- -- -- -- --

Riverine Tern and Plover Habitat -- -- - - -
Reservoir Tern and Plover Habitat -- -- - -- -
Reservoir Young Fish Production 12 12 12 9
Reservoir Coldwater Fish Habitat -- -- - - -
River Coldwater Fish Habitat -- -- - - -
River Warmwater Fish Habitat -- -- - -- -
Native River Fish Physical Habitat -- -- -- -- -

Flood Control 0 0 0 0 0
Water Supply

Hydropower -- -- - - -
Recreation 0 0 0 0 0
Navigation -- -- - - -
Historic Properties 0 0 0 0 0

Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.
-- denotes not available or not applicable.

Table A-11-19. Yankton Reservation impacts summary for alternatives evaluated in detail.
Percent Change From CWCP
MCP GP1528 GP2021 GP1521 GP2028
Wetland Habitat 1 5 5 3 6
Riparian Habitat 1
18 60 98 63

Riverine Tern and Plover Habitat

Reservoir Tern and Plover Habitat -- -- - -- -
Reservoir Young Fish Production 0 28 32 23 0P
Reservoir Coldwater Fish Habitat -- -- - - -
River Coldwater Fish Habitat -- -- - - -

River Warmwater Fish Habitat -9 -16 -22 -22 -17
Native River Fish Physical Habitat -1 0 -1 -1 0
Flood Control 0 0 0 0 0
Water Supply 0 0 0 0 0
Hydropower -- -- -- -- -
Recreation -1 -1 -2 -2 -2
Navigation -- -- -- -- -

Historic Properties -- -- -- -- --
Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.
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Table A-11-20. Ponca Tribal Lands impacts summary for alternatives evaluated in detail.
Percent Change From CWCP

MCP GP1528 GP2021 GP1521 GP2028

Wetland Habitat -1 0 0
Riparian Habitat 5 5

Riverine Tern and Plover Habitat 18 60 98 103 63
Reservoir Tern and Plover Habitat -- -- -- -- --
Reservoir Young Fish Production -- -- -- -- --
Reservoir Coldwater Fish Habitat -- -- -- -- --
River Coldwater Fish Habitat -- -- -- -- -
River Warmwater Fish Habitat -9 -16 -22 -22 -17
Native River Fish Physical Habitat -1 0 -1 -1 0
Flood Control 0 0 0 0 0
Water Supply -- -- - -- --
Hydropower -- -- -- -- --
Recreation -1 -1 -2 -2 -2
Navigation -- -- -- -- --

Historic Properties - - - -- --
Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.

Table A-11-21. Santee Reservation impacts summary for alternatives evaluated in detail.
Percent Change From CWCP

MCP GP1528 GP2021 GP1521 GP2028

Wetland Habitat -1 0 0
Riparian Habitat 5 5

Riverine Tern and Plover Habitat 18 60 98 103 63
Reservoir Tern and Plover Habitat -- -- -- -- --
Reservoir Young Fish Production 13 25 25 19 19
Reservoir Coldwater Fish Habitat -- -- -- -- --
River Coldwater Fish Habitat -- -- -- -- --
River Warmwater Fish Habitat -- -- -- -- --
Native River Fish Physical Habitat -- -- -- -- --
Flood Control 0 0 0 0 0
Water Supply 0 0 0 0 0
Hydropower -- -- -- -- --
Recreation 0 0 0 0 0
Navigation -- -- -- -- --

Historic Properties -- -- -- -- --
Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.
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Table A-11-22. Winnebago Reservation impacts summary for alternatives evaluated in detail.

Percent Change From CWCP
MCP GP1528 GP2021 GP1521 GP2028
Wetland Habitat 3
Riparian Habitat 0
Riverine Tern and Plover Habitat -- -- -- -- --

Reservoir Tern and Plover Habitat -- -- - - -
Reservoir Young Fish Production -- -- - - -
Reservoir Coldwater Fish Habitat -- -- - -- -
River Coldwater Fish Habitat - -- - -- -
River Warmwater Fish Habitat - - -- - -

Native River Fish Physical Habitat 0 0 -1 -1 0
Flood Control 0 -1 0 -1 -1
Water Supply 0 0 0 0 0
Hydropower -- -- - - -
Recreation -1 ) -5 4 )
Navigation -- -- - - -

Historic Properties -- -- -- -- --
Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.

Table A-11-23. Omaha Reservation impacts summary for alternatives evaluated in detail.
Percent Change From CWCP

MCP GP1528 GP2021 GP1521 GP2028
Wetland Habitat 3
Riparian Habitat 0

Riverine Tern and Plover Habitat - - - - -
Reservoir Tern and Plover Habitat -- -- - - -
Reservoir Young Fish Production -- -- - - -
Reservoir Coldwater Fish Habitat -- -- - -- -
River Coldwater Fish Habitat - - - - -
River Warmwater Fish Habitat -- -- - - -

Native River Fish Physical Habitat 0 0 -1 -1 0
Flood Control 0 -1 0 -1 -1
Water Supply 0 0 0 0 0
Hydropower -- -- - - -
Recreation -1 -2 -5 -4 -2
Navigation -- -- - - -

Historic Properties - - - -- --
Light gray shading denotes a beneficial impact when compared to the CWCP.

Black shading denotes an adverse impact when compared to the CWCP.

-- denotes not available or not applicable.
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Table A-11-24. Iowa and Sac and Fox Reservations impacts summary for alternatives evaluated in

detail.

Percent Change From CWCP

MCP GP1528 GP2021 GP1521 GP2028
Wetland Habitat 2 7 4 6 7
Riparian Habitat -1 -4 -3 -3 -4
Riverine Tern and Plover Habitat - -- -- -- -
Reservoir Tern and Plover Habitat -- -- -- -- --
Reservoir Young Fish Production -- -- -- -- --
Reservoir Coldwater Fish Habitat -- -- -- -- --
River Coldwater Fish Habitat -- -- -- - --
River Warmwater Fish Habitat -- -- -- -- --
Native River Fish Physical Habitat 1 3 3 3 3
Flood Control 0 0 0 0
Water Supply -- -- -- -- --
Hydropower -- -- -- -- --
Recreation 0 -1 -2 -2 -1
Navigation -- -- -- -- --
Historic Properties -- -- -- -- --
Light gray shading denotes a beneficial impact when compared to the CWCP.
Black shading denotes an adverse impact when compared to the CWCP.
-- denotes not available or not applicable.
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Figure A-11-1. Increase in purchase power costs under the GP options.
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A-12 PA IMPACTS TO THE
TRIBES IN THE FEIS

The PA presented in this FEIS represents the
Corps’ conclusions regarding how the Missouri
River Mainstem Reservoir System should be
operated to best serve the overall public interest
while complying with all applicable laws and
regulations. The PA reflects the need for changes
in the operation of the Mainstem Reservoir System.
The Corps believes that the PA presented and
evaluated in this FEIS best balances and serves all
Congressionally authorized project purposes, while
complying with the Corps’ obligations under all
other applicable statutory and regulatory
requirements, including the ESA, and fully
satisfying the Corps’ responsibilities to Federally
recognized Tribes. This PA was developed taking
into account all reasonably foreseeable impacts to
upstream and downstream key resources. The
Corps believes the PA represents a balanced
approach to operation of the Mainstem Reservoir
System, best achieves the multiple purposes and
benefits for which the mainstem reservoirs were
authorized and constructed, and represents the best
approach for satisfying the Corps’ obligations
under all other statutory and regulatory
requirements.

The PA, which is described in detail in Chapter 8 of
the FEIS, has three basic flow features that are
changed from the CWCP. First, more stringent
drought conservation measures, which retain more
water in the upper three reservoirs, are included.
Second, a set pattern of intrasystem unbalancing is
included. Third, the summer (May through
August) non-navigation service level is increased.
All three features are included in the PA; however,
the Water Control Plan revisions made at this time
will be re-evaluated for inclusion of other features
in 3 years. The first two features were changed to
address some of the major concerns expressed by
upper basin interests as the 1987 to 1993 drought
occurred.

The PA has more stringent drought conservation
measures than the CWCP. Conservation during
droughts under the PA would be similar to that
provided by the MCP outlined in detail in the
RDEIS. Many basin stakeholders raised specific
concerns regarding how this level of conservation
was attained, and the Corps did some refinement of
the conservation measures to address the concerns.
As under the MCP, navigation service during
extended droughts would be reduced earlier under
the PA than it is under the CWCP. This would
allow more water to be stored in the upper three

reservoirs. During severe droughts, such as the
1930 to 1941 drought, releases for navigation
would be curtailed at a higher total Mainstem
Reservoir System storage level than under the
CWCP.

The drought conservation criteria included in the
proposed action consists of “guide curves” for the
determination of flow support for navigation and
other downstream purposes and navigation season
length. Under the PA, the navigation service level
and season length would be reduced at higher
Mainstem Reservoir System storage levels than
they are currently under the CWCP. The March 15
storage level at which navigation would not be
served for that year was raised from 23.5 million
acre-feet (MAF) under the CWCP to 31 MAF
under the new drought conservation measures for
this proposed action measure.

The PA calls for suspension of navigation service if
Mainstem Reservoir System water-in-storage
(storage) is at or below 31 MAF on March 15 of
any year. It should be noted that the occurrence of
Mainstem Reservoir System storage at or below 31
MAF would most likely coincide with a national
drought emergency. If any of the reservoir
regulation studies performed for the development
of the AOP indicate that storage will be at or below
31 MAF by the upcoming March 15, the Corps will
notify the Secretary of the Army. Approval from
the Secretary of the Army will be required prior to
implementation of back-to-back non-navigation
years. The Corps will ensure that basin
stakeholders are promptly informed of the
notification to the Secretary of the Army and of the
Secretary's decision regarding suspension of
navigation.

The Corps has the authority under the existing
Master Manual and currently implements
intrasystem unbalancing under the CWCP. Under
the CWCP, when Mainstem Reservoir System
inflows are above or below normal, the amount of
water in the upper three reservoirs is balanced so
that the effects are shared equally among these
reservoirs. To preclude jeopardy for the listed
species, the PA includes a more defined method of
unbalancing the amount of water in these reservoirs
as long as an extended drought (more than 1 year
long) or an extremely high runoff into the
Mainstem Reservoir System is not occurring.
Unbalancing also provides benefits to young fish in
these three reservoirs.

Unbalancing under the PA consists of purposefully
lowering one of the upper three reservoirs
approximately 3 feet to allow vegetation to grow
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around the rim, and then refilling the reservoir to
inundate the vegetation. The unbalancing would
rotate among the three reservoirs on a 3-year cycle.
Higher spring releases would fill the downstream
reservoir and provide a rising reservoir level for
game and forage fish spawning. The subsequent 2
years of lower flows would expose bare sandbar
habitat in the river reach between the two lakes for
use by the protected birds. Unbalancing would also
provide more bare sandbar habitat around the
perimeter of the reservoirs for the birds in the
drawdown year. In subsequent years, the inundated
vegetation around the perimeter would be used by
adult fish for spawning and by young reservoir fish
to hide from predators.

Intrasystem unbalancing would be implemented in
those years when there is not an excessive amount
of flood control storage utilized or significant
drawdown of the lakes due to severe drought
conditions. To the extent possible, based on
hydrologic conditions, a 3-year cycle would be
followed for lowering the water level about 3 feet
below normal the first year, followed by a refill of
the lake to about 3 feet above normal the second
year and declining lake levels (a “float” year) the
third year. This 3-year cycle would be rotated
among the upper three lakes on an annual basis so
that each year one lake is high, one is low and the
third is floating.

During the low year at a lake, the goal of the Corps
would be to begin the runoff season on March 1
with a low lake elevation with respect to the other
two upper lakes. Ideally, the lake would rise
during the lake fish spawn and then hold the peak
lake level for the remainder of the year. The
following year, the high year, the lake would begin
the runoff season high with respect to the other
lakes, rise in elevation following the fish spawn,
and then float downward during the remainder of
the year. The float year, or third year, the lake
would rise during the fish spawn and then drift
downward for the remainder of the year so that it is
in position to be at a low year as the cycle repeats.

Several reaches of the Missouri River currently
have thermal powerplants that rely on the river or
lake for cooling water. Concerns regarding
adequate cooling capability in terms of water
temperature surfaced in the early years of the
Study. For that reason, a higher summer service
level was included in almost all of the alternatives
developed since the Draft EIS was released in
1994. All of the alternatives to the CWCP
developed for the preliminary RDEIS, RDEIS, and
this FEIS had a summer non-navigation service
level of 18 kcfs. This service level is based on

water supply targets of 18 kefs at Sioux City,
Omaha, and Kansas City. This feature rarely gets
used because the number of non-navigation service
years rarely exceeded 5 years in the alternatives
evaluated since 1994. All of the non-navigation
years occurred in the 1930 to 1941 drought.

Many of the effects of the PA are very similar to
those of the MCP that were identified in detail in
Chapter 7 of the FEIS. The PA responds to
droughts in a prorated response versus the triggered
response of the MCP. This results in essentially
very little response during single-year droughts
under the PA; whereas, the MCP reacted more
dramatically in almost every drought year. This
slight difference in drought conservation, especially
in the initial year or two of an extended drought,
resulted in some differences in Mainstem Reservoir
System operations that could lead to slight
differences in effects on an annual basis. When the
entire period of analysis is considered, however, the
differences for most categories of effects are the
same or very close to being the same. In other
words, the “relative differences” are essentially the
same in almost every category. Impacts of the PA
on the Tribes are presented on Tables A-12-1
through A-12-12. Chapter 8 of the FEIS provides
further detail on the differences in the effects
between the CWCP and PA, with an initial
comparison of the MCP and PA effects.

Recovery of Missouri River species provided
protection under the ESA and the ecosystem on
which they depend is far more comprehensive than
the Corps’ operation of the Mainstem Reservoir
System. The Corps is, therefore, proposing a
Missouri River Recovery Implementation Program,
or MRRIP, that includes multiple measures
intended to benefit the species that goes beyond
Mainstem Reservoir System operations under a
new Water Control Plan. MRRIP is a
comprehensive and integrated set of measures to be
undertaken by the Corps in collaboration with the
USFWS, working with the States, Tribes, and other
stakeholders in the basin. The Corps believes that
this approach offers the basin a real opportunity to
move forward with a balanced and comprehensive
approach to restore the ecosystem and meet its
stated objectives. An overview of the Corps’
adaptive management strategy for the system and
how it is being implemented as MRRIP is provided
in Section A-6 of this Tribal Appendix. Further,
Chapter 8.1 of this FEIS provides some perspective
on how the PA will fit within this more
comprehensive approach for the basin.
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Table A-12-1. Fort Peck Reservation impacts summary for the PA.
Percent Change from CWCP

Wetland Habitat Ol

Riparian Habitat 0
Riverine Tern and Plover Habitat 25

Reservoir Tern and Plover Habitat -
Reservoir Young Fish Production --
Reservoir Coldwater Fish Habitat -

River Coldwater Fish Habitat 1

River Warmwater Fish Habitat “
Native River Fish Physical Habitat 1

Flood Control -1
Water Supply 2
Hydropower --
Recreation 1
Navigation -

Historic Properties --

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable

Table A-12-2. Fort Berthold Reservation impacts summary for the PA.

Percent Change from CWCP

Wetland Habitat -
Riparian Habitat --
Riverine Tern and Plover Habitat -

Reservoir Tern and Plover Habitat 38
Reservoir Young Fish Production 10
Reservoir Coldwater Fish Habitat 4

River Coldwater Fish Habitat -
River Warmwater Fish Habitat -
Native River Fish Physical Habitat --

Flood Control -47
Water Supply 6
Hydropower --
Recreation 8
Navigation --

Historic Properties

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable
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Table A-12-3. Standing Rock Reservation impacts summary for the PA.
Percent Change from CWCP

Wetland Habitat -m

Riparian Habitat 4
Riverine Tern and Plover Habitat -
Reservoir Tern and Plover Habitat 4
Reservoir Young Fish Production

Reservoir Coldwater Fish Habitat 3

River Coldwater Fish Habitat -
River Warmwater Fish Habitat --
Native River Fish Physical Habitat --

Flood Control

Water Supply 15
Hydropower --
Recreation 7
Navigation --
Historic Properties -1

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable

Table A-12-4. Cheyenne River Reservation impacts summary for the PA.

Percent Change from CWCP

Wetland Habitat
Riparian Habitat

Riverine Tern and Plover Habitat -

Reservoir Tern and Plover Habitat 4
Reservoir Young Fish Production
Reservoir Coldwater Fish Habitat 3

River Coldwater Fish Habitat -
River Warmwater Fish Habitat --
Native River Fish Physical Habitat --

Flood Control -17
Water Supply -4
Hydropower --
Recreation 0
Navigation --
Historic Properties -1

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable
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Table A-12-5. Lower Brule Reservation impacts summary for the PA.

Percent Change from CWCP

Wetland Habitat --
Riparian Habitat --
Riverine Tern and Plover Habitat --
Reservoir Tern and Plover Habitat --
Reservoir Young Fish Production 7
Reservoir Coldwater Fish Habitat --
River Coldwater Fish Habitat --
River Warmwater Fish Habitat -
Native River Fish Physical Habitat --

Flood Control 31
Water Supply 0
Hydropower -
Recreation 0
Navigation -
Historic Properties 0

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable

Table A-12-6. Crow Creek Reservation impacts summary for the PA.

Percent Change from CWCP

Wetland Habitat --
Riparian Habitat --
Riverine Tern and Plover Habitat --
Reservoir Tern and Plover Habitat --
Reservoir Young Fish Production 7
Reservoir Coldwater Fish Habitat --
River Coldwater Fish Habitat --
River Warmwater Fish Habitat -
Native River Fish Physical Habitat --

Flood Control 38
Water Supply 0
Hydropower -
Recreation 0
Navigation -
Historic Properties 0

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable
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Table A-12-7. Yankton Reservation impacts summary for the PA.

Percent Change from CWCP

Wetland Habitat 5
Riparian Habitat
Riverine Tern and Plover Habitat 2
Reservoir Tern and Plover Habitat --
Reservoir Young Fish Production 8

Reservoir Coldwater Fish Habitat --
River Coldwater Fish Habitat -
River Warmwater Fish Habitat -3
Native River Fish Physical Habitat 0
Flood Control 0
Water Supply 0
Hydropower --
Recreation 0
Navigation -
Historic Properties --

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable

Table A-12-8. Ponca Tribal Lands impacts summary for the PA.

Percent Change from CWCP

Wetland Habitat 0
Riparian Habitat
Riverine Tern and Plover Habitat 2

Reservoir Tern and Plover Habitat --
Reservoir Young Fish Production -
Reservoir Coldwater Fish Habitat --
River Coldwater Fish Habitat -

River Warmwater Fish Habitat

Native River Fish Physical Habitat 0
Flood Control 0
Water Supply --
Hydropower --
Recreation 0
Navigation --

Historic Properties --

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable
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Table A-12-9. Santee Reservation impacts summary for the PA.

Percent Change from CWCP

Wetland Habitat 0
Riparian Habitat
Riverine Tern and Plover Habitat 2
Reservoir Tern and Plover Habitat --
Reservoir Young Fish Production 33

Reservoir Coldwater Fish Habitat --
River Coldwater Fish Habitat --
River Warmwater Fish Habitat -
Native River Fish Physical Habitat --

Flood Control 0
Water Supply 2
Hydropower --
Recreation 2
Navigation --

Historic Properties --

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable

Table A-12-10. Winnebago Reservation impacts summary for the PA.

Percent Change from CWCP

Wetland Habitat
Riparian Habitat

Riverine Tern and Plover Habitat --
Reservoir Tern and Plover Habitat --
Reservoir Young Fish Production -
Reservoir Coldwater Fish Habitat --
River Coldwater Fish Habitat --
River Warmwater Fish Habitat -

Native River Fish Physical Habitat 0
Flood Control 0
Water Supply
Hydropower -
Recreation 0
Navigation -

Historic Properties --

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable
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Table A-12-11. Omaha Reservation impacts summary for the PA.

Percent Change from CWCP

Wetland Habitat

Riparian Habitat n
Reservoir Tern and Plover Habitat -
Reservoir Young Fish Production --
Reservoir Young Fish Production --
Reservoir Coldwater Fish Habitat --
River Coldwater Fish Habitat -
River Warmwater Fish Habitat --

Native River Fish Physical Habitat 0
Flood Control 0
Water Supply
Hydropower --
Recreation 0
Navigation -

Historic Properties --

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable

Table A-12-12. lowa and Sac and Fox Reservations impacts summary for the PA.

Percent Change from CWCP

Wetland Habitat 7
Riparian Habitat -4 \
Reservoir Tern and Plover Habitat -
Reservoir Young Fish Production --
Reservoir Young Fish Production -
Reservoir Coldwater Fish Habitat --
River Coldwater Fish Habitat -
River Warmwater Fish Habitat -

Native River Fish Physical Habitat -1
Flood Control 0
Water Supply --
Hydropower --
Recreation 0
Navigation --

Historic Properties --

Light gray shading denotes a beneficial impact greater than 1 when compared to the CWCP.
Black shading denotes an adverse impact greater than —1 when compared to the CWCP.
-- denotes not available or not applicable
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A-13 CONSULTATION
HISTORY

A chronological history of Master Manual
consultation meetings, other meetings with
Missouri River basin Tribes, and related
correspondence is presented in this section.

November 19, 2003. Mr. Charles W. Murphy,
Chairman of the Standing Rock Sioux Tribe sent a
letter to COL Ubbelohde, Commander of the
Omaha District. In this letter, Mr. Murphy
expressed concern regarding how the Corps is
conducting consultation on the Cultural Resource
Management Plan, Programmatic Agreement and
the Mad Bear Settlement Agreement. Further, the
Standing Rock Sioux Tribe requests a meeting to
discuss these issues, as well as management of the
Master Manual EIS and low water levels.

October 31, 2003. A Tribal Summit was held in
Rapid City, South Dakota. This meeting was the
fourth in a series of Tribal Summits.
Representatives of eight Missouri River Tribes
were present at this Summit and the issues they
brought up were similar to those expressed at the
April 16, 2002 Summit.

Mr. Webster Two Hawk facilitated the meeting and
Ms. Amy Zoller of Abraham Reporting, Inc.
recorded the Tribal Summit in its entirety. Copies
of the transcript will be provided to each Tribal
Chairman and a copy is included in Section A-15 of
this Tribal Appendix.

General Bill Grisoli, Commander of the NWD, and
Colonel (COL) Kurt Ubbelohde, Commander of the
Omaha District (NWO), represented the Corps.
Other Corps attendees were: Ms. Karen Durham-
Aguilera, Director of NWD Civil Works; Ms.
Georgie Reynolds, Tribal Liaison for the Corps
HQs in Washington, DC; Ms. Lynda Walker, NWD
Tribal Liaison; Mr. John Eft, Ms. Jennifer
Richman, Ms. Rose Hargrave, and Mr. Roy
McAllister from NWD; and Mr. Larry Janis, Mary
Lee Johns, and John Bartel from NWO.

Chairmen and/or delegates from eight Missouri
River basin Tribes participated in this Tribal
Summit. Attendees included: Mr. Tony Provost of
the Omaha Tribe; Mr. Don Bucky Pilcher of the
Sac and Fox Nation; Mr. Carl Four Star of the Fort
Peck, Assiniboine and Sioux Tribes; Mr. Jim Snow
from the Winnebago Tribe; Mr. Woody Corbine,
Mr. Gary Collins (Northern Arapaho), and Mr. Bill

Schuler with the Mni Sose Coalition; Mr. Urban
Bear Don’t Walk of the Crow Tribe; Ms. Gay
Kingman with the Cheyenne River Sioux Tribe and
Mr. Tim Wapato; Mr. Lyle Denny and Mr. Tom
Escarcega of the Fort Peck Tribe; and Mr. Fremont
Fallis, Ms. Janet Thompson, and Ms. Bevelyn
Brave Hawk of the Rosebud Sioux Tribe. Other
attendees included Mr. Scott Larson from the
USFWS and Mr. Paul Hofmann from BIA.

Topics discussed include Tribal Water Rights,
updates and discussions on the Missouri River
drought, the Missouri River Master Manual Review
and Update, Adaptive Management, Cultural
Resources Programmatic Agreement, and input
from the Tribes on other issues and areas of
concern. The NWD Commander reinforced his
commitment to participate in a Tribal Summit
annually and also his overall commitment to learn
about the sovereign nations who live within the
area of the NWD and to address Tribal interests
and concerns.

October 28, 2003. Letter from Mr. Gary Collins,
President of the Mni Sose, to BG Grisoli, NWD
Commander, thanking him for the invitation to
participate in the Missouri River Master Manual
Tribal Summit on October 31, 2003 and providing
the Corps with additional agenda topics for the
Summit.

October 21, 2003. BG Grisoli, NWD Commander
sent Mr. Clarence Skye, Director of the United
Sioux Tribes Development Corporation, a letter
thanking him for the invitation to meet on
September 18, 2003 in Spearfish, South Dakota to
hear concerns on the Missouri River Master
Manual.

October 21, 2003. A letter was sent to all Missouri
River basin Tribal Chairmen from BG Grisoli,
NWD Commander, inviting them to attend the
Missouri River Master Manual Tribal Summit
meeting in Rapid City, South Dakota on October
31, 2003.

October 16, 2003. The U.S. Senate Committee on
Indian Affairs holds an Oversight Hearing on the
Missouri River Master Manual and Tribal Water
Rights in Washington, DC. The following
provided testimony at this hearing: BG William
Grisoli, NWD Commander; Mr. George Dunlop,
Acting Deputy Assistant Secretary of the Army for
Civil Works; South Dakota Senator Tom Daschle;
Mr. John Yellow Bird Steele, President of the
Oglala Sioux Tribe; and Mr. Michael Claymore,
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Tribal Council Representative of the Standing Rock
Sioux Tribe, who appeared for the Chairman of the
Tribe, Mr. Charles W. Murphy. In addition, Mr.
Michael Jandreau, Chairman of the Lower Brule
Sioux Tribe, submitted a prepared statement.
(Copies included in Section A-15 of this Tribal
Appendix.)

September 18, 2003. BG Grisoli, NWD
Commander, attended the Tribal Leaders meeting
with Basin Tribal Chairmen in Spearfish, South
Dakota.

September 16-18, 2003. Programmatic Agreement
Consultation meeting held in Rapid City, South
Dakota.

August 29, 2003. A letter was sent by Mr. Tim
Mentz, Tribal Historic Preservation Officer
(THPO) for the Standing Rock Sioux Tribe, to
COL Ubbelohde, Commander of the Omaha
District. In this letter, Mr. Mentz requests that the
Corps consult with them on the Programmatic
Agreement with his office and recognize the
responsibilities of the THPO.

July 29-30, 2003. Programmatic Agreement
Consultation meeting held in Pierre, South Dakota.

July 23, 2003. COL Ubbelohde, Commander of
the Omaha District, sent a letter to Mr. Charles
Murphy, Chairman of the Standing Rock Sioux
Tribe. In this letter, COL Ubbelohde thanked
Chairman Murphy for meeting with the Corps and
responded to several other issues that came up at
the July 14, 2003 meeting.

July 22, 2003. A letter was sent to COL
Ubbelohde, Omaha District Commander from the
Standing Rock Sioux Tribe. This letter provided
the Corps a listing of items the Tribal Historic
Preservation Office requires the Master Manual
EIS to address through consultation.

July 2, 2003. COL Ubbelohde, Commander of the
Omaha District, sent a letter to Mr. Charles
Murphy, Chairman of the Standing Rock Sioux
Tribe. In this letter, COL Ubbelohde confirmed a
meeting concerning the Programmatic Agreement
for the operation and management of the Missouri
River Mainstem System on July 14, 2003. In
addition, a proposed agenda was enclosed.

June 20-21, 2003. A Cultural Resources Tribal
Task Force meeting was held in Bismarck, North
Dakota.

June 13, 2003. COL Ubbelohde, Commander of
the Omaha District, sent a letter to Mr. Charles
Murphy, Chairman of the Standing Rock Sioux
Tribe. In this letter, COL Ubbelohde requested a
meeting to respond to concerns regarding
consultation. Further, COL Ubbelohde asked if
Mr. Tim Mentz and other Tribal Council members
could participate in this meeting.

May 15, 2003. Mr. Charles W. Murphy, Chairman
of the Standing Rock Sioux Tribe sent a letter to
COL Ubbelohde, Commander of the Omaha
District. In this letter, Mr. Murphy expressed his
concern with the consultation approach being taken
by the Corps for a Programmatic Agreement for the
operation and management of the Missouri River
Mainstem Reservoir System.

May 6, 2003. A Cultural Resources meeting was
held in Lower Brule, South Dakota. Also on the
agenda for this meeting was an update on the
Missouri River Mainstem Reservoir AOP for
spring 2003.

April 29, 2003. Mr. Michael White, NWD
Director of Civil Works & Management, sent a
letter to Mr. Michael Jandreau, Chairman of the
Lower Brule Sioux Tribe. In it, Mr. White
provided a copy of the presentation given on the
AOP Spring 2003 Update and announcing another
AOP meeting on May 6, 2003.

April 29, 2003. Mr. Michael White, NWD
Director of Civil Works & Management, sent a
letter to Mr. Harold Frazier, Chairman of the
Cheyenne River Sioux Tribal Council. In it, Mr.
White also provided a copy of the presentation
given on the AOP Spring 2003 Update and
announcing another AOP meeting on May 6, 2003.

April 18, 2003. A letter was sent by COL
Ubbelohde, Commander of the Omaha District to
Missouri River basin Tribal Chairmen inviting
them to be a consulting party in the review and
development of the Programmatic Agreement for
the operation and management of the Missouri
River Mainstem Reservoir System.

February 27, 2003. COL Ubbelohde, Commander
of the Omaha District, sent a letter to Mr. Charles
Murphy, Chairman of the Standing Rock Sioux
Tribe. In this letter, COL Ubbelohde notified Mr.
Murphy that a draft Programmatic Agreement was
not available at this time. However, when input is
received from Tribal representatives on the Cultural
Resource Task Force, one will be prepared and
provided to all Tribes.
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February 18, 2003. A meeting was held in
Aberdeen, South Dakota with Great Plains Tribal
Chairmen and representatives from the USFWS
and the Corps.

February 10, 2003. Mr. Charles W. Murphy,
Chairman of the Standing Rock Sioux Tribe, sent a
letter to COL Ubbelohde, Commander of the
Omaha District. In this letter, Mr. Murphy stated
that the Cultural Resource Task Force meeting to
be held on February 11-12, 2003 did not constitute
consultation on the Programmatic Agreement for
the entire Missouri River. Further, he requested a
copy of the draft Programmatic Agreement.

February 10, 2003. BG Fastabend, NWD
Commander, sent a letter to Mr. Arlyn Headdress,
Chairman Assiniboine & Sioux Tribes of Fort
Peck, informing him of recent developments
concerning Corps operation of the Missouri River
Mainstem Reservoir System and an invitation to
meet with other Great Plains Tribal Chairmen,
USFWS, and the Corps on February 18, 2003 in
Aberdeen, South Dakota.

February 3, 2003. BG Fastabend, NWD
Commander, sent a letter to Mr. Charles Murphy,
Chairman, Standing Rock Sioux Tribe, agreeing to
meet with the Standing Rock Sioux Tribe to discuss
issues of concern related to current drought
conditions in the Missouri River basin and the
status of the Missouri River Master Manual.

January 13, 2003. A Fort Peck Tribal Council
meeting was held. Mr. Larry Janis (NWO)
represented the Corps at this meeting.

January 9, 2003. A Three Affiliated Tribal
Council meeting was held. Mr. Larry Janis (NWO)
represented the Corps at this meeting.

January 8, 2003. A Standing Rock Sioux Tribal
Council meeting was held. Mr. Larry Janis (NWO)
represented the Corps at this meeting.

January 7, 2003. Mr. Charles Murphy, Chairman
of the Standing Rock Sioux Tribe, sent a letter to
BG Fastabend, NWD Commander, requesting a
meeting on Missouri River flows and the status of
the Missouri River Master Manual.

December 17-19, 2002. An Intertribal Working
Group Meeting was held in Rapid City, South
Dakota to continue work on the Programmatic
Agreement for the Operation and Management of
the Missouri River Mainstem System.

December 5,2002. A Cheyenne River Sioux
Tribal Council meeting was held. Mr. Larry Janis
(NWO) represented the Corps at this meeting.

December 4, 2002. A Lower Brule Tribal Council
meeting was held. Mr. Larry Janis (NWO)
represented the Corps at this meeting.

December 4, 2002. BG Fastabend, NWD
Commander, sent a letter to Mr. Arlyn Headdress,
Chairman of the Assiniboine & Sioux Tribes of
Fort Peck regarding the Corps’ review of the
Watershed Initiative Grant Proposal that the Fort
Peck Assiniboine Sioux Tribes, in conjunction with
the Lower Missouri River Basin Coordinated
Resources Management Council, propose to submit
to EPA.

December 3, 2002. A Crow Creek Tribal Council
meeting was held. Mr. Larry Janis (NWO)
represented the Corps at this meeting.

December 2, 2002. A Santee Sioux Tribal Council
meeting was held. Mr. Larry Janis (NWO)
represented the Corps at this meeting.

November 19, 2002. A Yankton Sioux Tribal
Council meeting was held. Mr. Larry Janis (NWO)
represented the Corps at this meeting.

November 12, 2002. COL Knieriemen, Acting
NWD Commander, sent a letter to Mr. Gary
Collins, President of the Mni Sose, concerning
collaboration in development of cultural resources
agreements and plans for Corps and Tribal lands.

November 7, 2002. Mr. Michael Jandreau,
Chairman of the Lower Brule Sioux Tribe, sent BG
Fastabend, NWD Commander, a letter providing
comments on the Draft Missouri River 2002-2003
AOP.

October 15, 2002. A meeting was held in New
Town, North Dakota on the Draft Missouri River
Mainstem Reservoir System AOP for 2002—-2003.

October 10, 2002. The Intertribal Working Group
held a meeting in New Town, North Dakota, hosted
by the Three Affiliated Tribes and the Mni Sose.
The purpose of this meeting was to continue to
work on recommendations for early Tribal input
into the revision of the Programmatic Agreement
for the Operation and Management of the Missouri
River Mainstem Reservoir System.

Representatives from the Corps and the Advisory
Council for Historic Preservation were observers at
this meeting.
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September 11, 2002. Mr. Larry Cieslik, Chief of
the Missouri River Basin Water Management
Division, sent a letter to Mr. Tex Hall, Chairman of
the Three Affiliated Tribes. The letter was an
invitation to attend a presentation and discussion on
the Draft AOP for 2002-2003 on October 15, 2002
in New Town, North Dakota.

August 20, 2002. Mr. Alvin Windy Boy,
Chairman of the Chippewa Cree Tribe, received a
letter from BG Fastabend, NWD Commander. The
letter provided an update on the status of the
Missouri River Master Manual Study.

August 6-7,2002. An Intertribal Cultural
Resources Working Group meeting was held in
New Town, North Dakota.

July 25, 2002. Mr. Johnny Wauqua, Chairperson
of the Comanche Tribe of Oklahoma, received a
letter from COL Ubbelohde (Omaha District
Commander) and BG Fastabend (NWD
Commander). The letter was to follow up on and
affirm the pledge to prioritize and protect funding
for cultural resources activities within the Omaha
District to ensure funding of approximately $3
million annually.

July 18, 2002. Mr. Gary Collins, President of the
Mni Sose, sent a letter to BG Fastabend, NWD
Commander. This letter was an invitation to
participate in an Intertribal Cultural Resources
Working Group meeting in New Town, North
Dakota on August 6 and 7, 2002.

July 15,2002. Letter from COL Ubbelohde,
Omaha District Commander, to the Missouri River
Basin Tribes, thanking them for their participation
in the Title VI Programmatic Agreement Working
Group meeting held in Pierre, South Dakota on
May 7, 2002. Also included was minutes of the
meeting and a listing of Corps action items.

June 24, 2002. BG Fastabend, NWD Commander,
sent a letter to Mr. Donald Grant, Chairman of the
Omaha Tribe. This letter was to follow up the
Government-to-Government consultation meeting
on April 29, 2002 in Macy, Nebraska. In this letter,
the Corps recognized that the Omaha Tribe claims
water from the Missouri River for the purpose
defined in the establishment of the Reservation for
the Omabha Tribe.

May 20, 2002. COL Ubbelohde, Omaha District
Commander, sent a letter to Mr. Donald Grant,
Chairman of the Omaha Tribe. This letter was a
follow up to the Omaha Tribe — Corps consultation

meeting on April 29, 2002 in Macy, Nebraska.
Included in the letter was a map of easement
locations on Reservation lands, a copy of a report
on the latest Missouri River, Gavins Point to Platte
River Confluence Degradation Update, and the
status of digital ortho photography for the Missouri
River within the Omaha Reservation boundary.

May 7, 2002. A Title VI Programmatic Agreement
Working Group meeting was held in Pierre, South
Dakota.

May 6, 2002. A letter from BG Fastabend, NWD
Commander, was sent to Mr. Johnson Holy Rock
of Pine Ridge, South Dakota. The letter thanks Mr.
Holy Rock for attending and his words on behalf of
his Tribe at the April 16, 2002 Tribal Summit in
Rapid City, South Dakota.

April 29, 2002. Missouri River Master Manual
Consultation Meeting between the Corps and the
Omaha Tribe in the Omaha Tribal Council Room,
at Macy, Nebraska. Omaha Tribe Attendees
include Valentine Parker, Jr., Doran Morris, Orville
Cayou, Eleanor Baxter, Antione Provost, Delmar
Parker Sr., Thomas Parker, and Robert Warner.
Corps attendees include COL Kurt Ubbelohde,
Commander Omaha District, Rose Hargrave, Roy
McAllister, John LaRandeau, Rick Moore, and
John Remus. Minutes of the meeting were
furnished to the Tribes.

April 16, 2002. A Tribal Summit was held in the
Washington Room of the Ramkota Inn in Rapid
City, South Dakota. This meeting, third in a series
of Tribal Summits, was identified by the NWD
Commander as Government-to-Government
consultation on the Missouri River Master Manual.
In accordance with the Government-to-Government
consultation process, Tribal Summit meetings occur
at critical points during the NEPA process and
require the participation of NWD Commander. In
this case, the Summit was held prior to the
identification of a PA so that the NWD
Commander would have maximum Tribal input
prior to the selection of the PA. The Tribal Summit
also provided an important opportunity to hear
Tribal concerns on the Missouri River Master
Manual and discuss opportunities where the Tribes
and the Corps could work together to improve the
well being and management of the Missouri River.

The Tribal Summit was recorded in its entirety by
Sandy Semerad of Johnson, Henderson, Clayborn
& Quinn Registered Professional Reporters.
Copies of the transcript were provided to each
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Tribal Chairman and a copy is included in this
Tribal Appendix.

Brigadier General (BG) David A. Fastabend, NWD
Commander, represented the Corps. Chairmen
and/or delegates from 18 Missouri River basin
Tribes participated in this Tribal Summit.
Attendees included: Gary Collins (President, Mni
Sose), Clarence Skye (Exec Director, United Sioux
Tribes), Ms. Jackie Stocklin (Field Staffer for
Senator Daschle), Ms. Aubrie James (Field Staffer
for Senator Tim Johnson) and representatives from
the Bureau of Indian Affairs (BIA), the U.S. Fish
and Wildlife Service (USFWS), WAPA, and the
Corps. An attendance roster was passed around for
all to sign and at the conclusion of the meeting, and
a copy was provided to all participants. In addition,
copies of all handouts were provided to meeting
participants.

Opening remarks were made by Harold Frazier
(Council Man, Vice Chairman Cheyenne River
Sioux Tribe, NCAI Aberdeen Area Vice President),
Tom Ranfranz (Tribal President Flandreau Santee
Sioux Tribe, Chairman of Great Plains Tribal
Leaders Association), Gary Collins (President of
Mni Sose, Tribal Water Engineer for Wind River
Reservation), and BG David Fastabend. Listed
below is a summary of these comments.

e Harold Frazier: Expressed concerns about
increased electric rates, noxious weeds, and
contaminated sediments in drinking water.

e Tom Ranfranz: Expressed concerns about
increased electric rates, but happy to have
opportunity to hear more about Master
Manual as he was fairly new to it.

e Gary Collins: Expressed concerns about the
lack of cultural resource data and other data
gaps, concern that the Corps was fast
tracking the Master Manual, and requested a
Supplemental EIS be done.

e BG Fastabend: This Summit was identified
in our Government-to-Government
consultation process for the Missouri River
Master Manual Study. He knows his duties.
The Corps must have the Tribes trust and
must communicate with the Tribes. We
need the Tribes input.

In addition Fremont Fallis (Rosebud Sioux Tribe)
expressed concerns about completion of the treaty
analysis that was promised by Dr. Westphal, former
ASA(CW) in a previous meeting in Rapid City.

e Tex Hall, Three Affiliated Tribes — Master
Manual is weakest in what is says about
cultural resources. Look at some type of
legislation. Need money and WAPA has the
money. Need to get serious about
development of the legislation. Tribal
opinion should carry as much weight as the
Biological Opinion (BiOp). Pick the
alternative that best fits the needs of all of
the people. Look beyond the BiOp. Needs
to have some standard that limits how low
the lake drops. Consider Tribal Issues task
force that meets quarterly. Cultural
Resources Task Force decision needs to be
made soon. A Supplemental EIS will be
deferred if there is a Tribal Issues task force.
Don’t be sidetracked by river users who use
it once or twice a month when the Tribes are
there every day.

March 4, 2002. Mr. Gary Collins, President of the
Mni Sose Intertribal Water Rights Coalition (Mni
Sose) received a letter from BG David Fastabend,
Commander of the NWD. In this correspondence,
BG Fastabend declined an extension of the RDEIS
Tribal and public comment period.

February 28, 2002. Mr. Gary Collins, President of
the Mni Sose sent BG David Fastabend, NWD
Commander, a letter providing comments on the
RDEIS for the Missouri River Master Manual and
requesting consideration of a 60-day extension of
the RDEIS comment period.

February 13, 2002. A Missouri River Master
Manual Tribal hearing and a Government-to-
Government consultation meeting was held at the
Fort Peck Tribes Cultural Center, in Poplar,
Montana. Participants at the hearing and
consultation meeting were representatives from the
Fort Peck Tribes and the Corps. COL Kurt F.
Ubbelohde, Omaha District Commander, was the
hearing officer and Corps representative for the
Government-to-Government consultation. The
hearing and consultation meeting were recorded
and copies of the transcript were provided to the
Tribal chairman and any other individuals
requesting copies.

February 12, 2002. A Missouri River Master
Manual hearing was held at Eagle Butte, South
Dakota with the Cheyenne River Sioux Tribe.
COL Kurt F. Ubbelohde, Omaha District
Commander, was the hearing officer. A court
reporter recorded the hearing and copies of the
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transcript were provided to the Tribal chairman and
any other individuals requesting copies.

January 30, 2002. A Missouri River Master
Manual Tribal hearing with the Standing Rock
Sioux Tribe took place at Prairie Knights
Casino/Hotel southwest of Bismarck, North
Dakota. COL Daniel W. Krueger, Deputy
Commander NWD was the hearing officer. The
hearing was recorded by a court reporter and copies
of the transcript were provided to the Tribal
Chairman and any other individuals requesting
copies.

January 8, 2002. The Mni Sose Intertribal Water
Rights Coalition Annual 2002 Board of Directors
meeting was held in Rapid City, South Dakota.
COL Kurt F. Ubbelohde, Omaha District
Commander, Rick Moore, Pem Hall attended this
meeting. Rick Moore provided a presentation
/update on the Missouri River Master Manual
RDEIS.

December 4, 2001. A Tribal and public workshop
on the Missouri River Master Manual RDEIS and a
Government-to-Government consultation and
information meeting between the Corps and the
Cheyenne River Sioux Tribe was held in Eagle
Butte, South Dakota.

October 30, 2001. A Tribal and public workshop
and hearing on the RDEIS was held with the Lower
Brule Sioux Tribe at the Golden Buffalo
Convention Center in Lower Brule, South Dakota.
to provide information on the RDEIS for the
Missouri River Master Manual. COL David A.
Fastabend, NWD Commander, was the hearing
officer. A court reporter recorded this hearing and a
copy of the transcript was provided to the Tribal
chairman and those who requested it.

October 24, 2001. Tribal and public workshop
and hearing with the Three Affiliated Tribes, at the
Four Bears Community Center, Newtown, North
Dakota to provide information on the RDEIS for
the Missouri River Master Manual. COL David A.
Fastabend, NWD Commander, was the hearing
officer. A court reporter recorded this hearing and
copies of the transcript were provided to the
Chairman of the Three Affiliated Tribes and any
other individuals requesting copies.

October 10, 2001. Missouri River Master Manual
RDEIS Tribal and public workshop and hearing
with the Assiniboine and Sioux Tribes of the Fort
Peck Reservation at the American Legion Building
in Poplar, Montana. Lieutenant Commander (LTC)

Ubbelohde, Commander of the Omaha District, was
hearing officer. A court reporter recorded this
hearing and a copy of the transcript was provided
to the Tribal chairman and those who requested it.

September 12, 2001. A Missouri River Master
Manual Tribal Orientation Conference was held at
the Bismarck Civic Center Arena in Bismarck,
North Dakota. Purpose of the conference was to
share and receive information about the Missouri
River Master Manual RDEIS. In attendance at the
conference was: Chairman Tex Hall of the Three
Affiliated Tribes and the following staff: Patricia
Thomas, Pemina Yellow Bird, Tiffiany Martin,
Patricia Thomas, Gail Baker, and Thomas Sage;
Chairman Greg Bourland of the Cheyenne River
Sioux Tribe and the following staff: Bronco
LeBeau, Dennis Rousseau, David Nelson, Yvonne
Clown, and Carol Elk Nation; Charles Murphy
Chairman of the Standing Rock Sioux Tribe and
the following staff: Tim Mentz Sr. and Mary
Wilson; Don La Point and Clement Mackey of the
Santee Sioux Tribe of Nebraska; Micki LaRoche
and Elaine White Pipe of the Lower Brule Sioux
Tribe; Fremont Fallis of the Rosebud Sioux Tribe
and Sicangu Treaty Council; Carl Fourstar and Deb
Madison of the Fort Peck Tribes; Antione Provost
of the Omaha Tribe; Randy Perez of the Fort
Belknap Assiniboine and Gros Ventre Tribes also
representing Mni Sose; Michael Hackett of BIA
Winnebago Agency; Dean Karsey Bureau of the
U.S. Bureau of Reclamation (BoR); Al Sapa, Mike
Olson, and Roger Collins, representing the
USFWS; Nick Stas and Jim Bach, Western Area
Power Administration; and Diane P. Mann-Klager,
BIA Great Plains Office. Corps attendees include:
Rose Hargrave, Project Manager for Missouri River
Master Manual; Roy McAllister, Technical
Manager; Rick Moore, Master Manual Tribal
Liaison; Betty Newhouse, Patti Lee, and Jody
Farhat. A 1-day conference was held with Tex Hall
giving opening remarks, followed by formal
presentations by the USFWS on the Endangered
Species Act (ESA) and the Missouri River BiOp.
The Corps presented a summary of the RDEIS and
reviewed the impacts to the Tribes from the six
alternatives. The Western Area Power
Administration presented hydropower analysis in
the RDEIS. There was time for questions and
answers at the end. The conference was recorded
and a transcript of the conference was sent to each
of the nine Tribes that were in attendance. A copy
of the record is included in this Tribal Appendix.

June 27, 2001. BG Carl A. Strock, NWD
Commander, and COL Mark A. Tillotson, Omaha
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District Commander, held the second Government-
to-Government Tribal Summit and information and
listening meeting with the Missouri River basin
Tribes, in Bismarck, North Dakota. Tribal
Chairman Tex Hall represented the Great Plains
Tribal Leaders Council and the Three Affiliated
Tribes; Roxanne Sazue, Tribal Chairwomen,
represented the Crow Creek Sioux Tribe; Don La
Pointe and Clement Mackey represented the Santee
Sioux Tribe of Nebraska; Dennis Rouseau
represented the Cheyenne River Sioux Tribe;
Charles Murphy, Tribal Chairman, represented the
Standing Rock Sioux Tribe; Shaun Grassel
represented the Lower Brule Sioux Tribe; Paul
Falcon represented the Trenton Indian Service
Area; Michael Canoy represented the Mni Sose
Intertribal Water Rights Coalition; and Cora Jones
represented the BIA, Regional Director of Great
Plains Area Office. Chip Smith from the office of
the Assistant Secretary of Army (Civil Works)
attended the meeting. Al Sapa, Nell McPhillips, and
David Redhorse represented the USFWS.

Tex Hall raised the following issues:

1) In light of the new Executive Order on
consultation, Tex Hall wanted to know
whether or not the Corps has a consultation
policy in place with Tribes. General Strock
replied that we do not have anything in place,
but we do have a draft consultation process.

2) A consultation process should identify time
frames for meeting with the Tribes.

3) A consultation process should identify
timeframes for response to the Tribes.

4) The Tribes need equitable treatment, with
timelines that are reasonable for Tribes.

5) Partnerships should be developed that bring the
Tribes to the table.

6) The Corps has the authority to transfer lands.
The Corps has not progressed towards any
resolution of the land transfer that was
repealed in 1994.

7) Chairman Hall requested that an “Indian Desk”
be established at Corps headquarters in
Washington, DC, to provide a single point of
contact and to be an advocate for Native
Americans.

Roxanne Sazue raised the following issues:

1) She is concerned that there is no official
consultation process.

2) The Master Manual RDEIS is a major
problem in her eyes.

3) She does not believe in water quantification.

Don La Pointe and Clement Mackey raised the
following issues:

1) They would like to see more Corps
involvement with the Santee Sioux Tribe at
Lewis and Clark Lake.

2) They would like a meeting with the Corps at
the Gavins Point Dam Project Office.

3) They are concerned about how Tribal water
rights are being addressed in the Master
Manual RDEIS.

Cora Jones, Regional Director of the BIA, indicated
there is an emotional tie between the Tribes and the
Missouri River, and that the Tribes are deeply
concerned about impacts to human remains and
looting of cultural sites.

Allen White Lightening (Standing Rock Sioux
Tribe, District of Cannonball) indicated the
following:

1) In 1958, there were 22,000 acres of Standing
Rock Sioux Tribal Lands that were taken by
the Corps that the Tribe was never
compensated for. He indicated that mineral
rights of landowners are still intact and those
rights need to be settled.

2) Construction of the Missouri River dams
resulted in an economic impact to his Tribe.
He believes there should be an economic
return to those Tribes that lost land due to the
construction of the dams. He indicated there
continues to be an economic impact to his
Tribe due to the operation of the dams.

Al Sapa of the USFWS office in Bismarck, North
Dakota, presented background information about
the ESA and the November 2000 USFWS BiOp on
the Corps’ current operation of the Missouri River.

Rose Hargrave, the Corps’ Project Manager for the
Master Manual, gave a presentation on the status of
the Master Manual RDEIS, and indicated that the
Corps wants to conduct meaningful Government-
to-Government consultation with the basin Tribes
but, to date, very few Tribes have engaged in the
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process. Rose agreed to look for funding for
having some Tribally-led workshops and indicated
that the Corps would work in partnership with the
Tribes regarding the workshops. She discussed the
Master Manual schedule and provided an outline of
the Table of Contents for the RDEIS. She also
provided copies of the Government-to-Government
consultation process the Corps had developed and
asked the Tribes to provide input into the process
outlined.

February 14, 2001. A letter from BG Strock was
sent to the basin Tribal Chairman. The letter
encouraged the Tribes to participate in the ongoing
Government-to-Government consultation process
for the Master Manual RDEIS. General Strock
offered to meet with the Tribal Chairman wherever
it was most convenient. The Master Manual
schedule was enclosed with the letter.

December 6,2000. A Great Plains Regional Tribal
Leaders Council meeting was held at Prairie
Knights Convention Center. David Vader of the
Omaha District of the Corps and Rick Moore of the
NWD of the Corps attended the meeting to provide
information and seek comments about the Corps’
effort to develop an implementation plan for the
USFWS BiOp and the status and key provisions of
the Water Resources Development Act of 2000.
Seven Tribal Chairmen were in attendance, along
with several Tribal Council members representing
other Tribes in the region.

November 29, 2000. Dan Israel, Attorney for the
Three Affiliated Tribes; Tex Hall, Chairman of The
Three Affiliated Tribes; and BG Carl Strock, NWD
Engineer, met at the Corps Omaha District Office
in Omaha, Nebraska. The meeting focused on
Tribal trust assets and environmental justice, as
they relate to operation of the Missouri River.
Larry Cieslik and Rose Hargrave of the Corps
attended the meeting. A briefing paper submitted
by Dan Israel identified the following issues (see
letter 61 in Section A-12):

1) Fort Peck Tribe: Federal funding of
environmental justice would allow
participation in Lewis and Clark ceremonies.
Funding is needed for parks, boat ramps, and
boats to promote tourism.

2) Standing Rock Sioux Tribe: Federal funding
of environmental justice to build boat docks,
increase fishing and hunting, and native
terrestrial habitat development would benefit
Tribal members and tourism.

3) Yankton Sioux Tribe: Under environmental
justice, the Tribe has significant social needs
and requests a modern up-to-date facility be
provided for its elders.

4) Crow Creek Sioux Tribe: The environmental
justice funding would allow the Tribe to
improve and increase Missouri River habitat.
This would improve hunting and fishing for
Tribal members and guests.

5) Winnebago Tribe: The environmental justice
funding would allow development of
recreation facilities and other amenities,
including improved wetlands and a fish
hatchery.

6) Omaha Tribe: The Omaha Tribe is currently
developing recreation at the Black Elk Park.

7) Fort Berthold: Environmental justice funding
would be utilized to finance recreation
facilities, actively participate in Lewis and
Clark ceremonies, build boat docks, and build
traditional cultural property monuments for
both the Tribes and non-Native Americans.

Tribal participation in the Corps’ process for
developing an AOP for the operation of the
Mainstem Reservoir System was also discussed.
The Corps agreed that AOP meetings would be
held on Tribal Reservations.

September 11, 2000. Charles Murphy, Chairman
of the Standing Rock Sioux Tribe and Tex Hall,
Chairman of the Three Affiliated Tribes, met with
BG Strock in Bismarck, North Dakota, concerning
the Corps’ operation of the Mainstem Reservoir
System. Discussion topics included protection of
cultural resources, the Corps’ consultation with the
USFWS under Section 7 of the ESA, the Corps’
Government-to-Government consultation with the
Tribes on implementation of the USFWS BiOp,
and Master Manual schedule and process.

August 7-8, 2000. A meeting was held at the Fort
Peck Reservation. The purpose of the meeting was
to discuss the Fort Peck Assiniboine and Sioux
Tribe Missouri River flow modification test and
Government-to-Government consultation on the
Master Manual. Corps attendees at the meeting
included William Miller, Omaha District Project
Manger for the Fort Peck flow modification; Dave
Vader, Omaha District Native America
Coordinator; Rebecca Otto, Omaha District
Archeologist; Peg O'Bryan, NWD Missouri River
Native American Coordinator; Kimberly Oldham,
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Kansas City District Native American Coordinator;
Roy Snyder, Fort Peck Lake Manager; and John
Daggett, Fort Peck Operations Manager. The
Tribes expressed concern about the proposed Fort
Peck Dam flow changes. The Fort Peck Tribes
asked for an update on Missouri River Master
Manual RDEIS concerns they had related at a
previous consultation meeting, held on 6 August,
1999. Specific concerns brought up by Tribal
members and local ranchers included:

1) The 1993 River Access Study;

2) The need for cadastral surveys of Fort Peck
Tribal lands;

3) Existing and future needs for bank
stabilization (The Fort Peck Tribes were
advised of steps for seeking bank stabilization
under Corps programs and authorities.);

4) The need for a comprehensive cultural
resources survey of Fort Peck Tribal lands;
and

5) The need to conduct a depletion analysis to
determine the impacts of a potential 60,000-
acre-foot annual withdrawal from Fort Peck
Lake. Tribal members and local ranchers
indicated that 50,000 acre feet would be used
to irrigate potatoes and 10,000 acre feet
would be used for other purposes.

February 15-17, 2000. Environmental justice
training; Great Plains Tribal Leaders - Federal
Agency Conference, Aberdeen, South Dakota; and
Reburial of Remains from St. Phillips Cemetery.
COL Mark A. Tillotson, Commander of the Corps
Omaha District; Mr. Chip Smith of the Office of
the Assistant Secretary of the Army for Civil
Works; and several NWD and Omaha District
Corps staff participated in a conference sponsored
by the Great Plains Regional BIA to exchange
information on existing programs and to develop
strategies for improving agency services to basin
Tribes. During the conference, several side
meetings were arranged between the Corps, Tribes,
and the BIA. Corps presentations at the conference
included the mission of the Omaha District, Tribal
activities and initiatives, business development, and
the Study.

November 22, 1999. A meeting was held between
the Ogallala Sioux Tribe and the Corps to discuss
Government-to-Government consultation with the
Tribes relative to the Study. COL Michael
Meuleners, Commander for the Missouri River

Region of the Corps NWD, provided background
information concerning the Study, the schedule for
the Study, and a summary of alternatives submitted
to the Corps for consideration by basin interests,
including the Mni Sose Intertribal Water Rights
Coalition. The concept of adaptive management
and a potential recovery committee for threatened
and endangered species, opportunities for Tribal
comment, and Tribal coordination were also
discussed. The Oglala Sioux Tribe did not consider
this meeting to be a consultation meeting.

October 15, 1999. Letter from COL Michael
Meuleners, Commander for the Missouri River
Region of the Corps NWD, in reply to Ogallala
Sioux Tribe letter of 21 July 1999, requesting
Government-to-Government consultation with the
Oglala Sioux Tribal Council on the Study and the
South Dakota Terrestrial Wildlife Habitat
Restoration Act (Title VI). COL Meuleners agreed
to a consultation meeting on 25 October 1999 from
10:00 a.m. to 2:00 p.m. in Pine Ridge, South
Dakota. The agreed upon meeting actually took
place 22 November 1999.

September 13-14, 1999. The Mni Sose Intertribal
Water Rights Coalition Board of Directors held a
meeting in Mandan, North Dakota. COL
Meuleners, Commander of the Missouri River
Region of the Corps NWD, provided an update on
the Master Manual.

August 26, 1999. The Crow Creek Sioux Tribe
and the Corps held a Master Manual consultation
meeting. Dave Vader and Peg O'Bryan represented
the Corps.

August 24, 1999. A Standing Rock Sioux Tribe -
District of Fort Yates Master Manual consultation
meeting was held in Fort Yates, North Dakota, in
the BIA Standing Rock Agency Conference Room.
Corps attendees included David Vader, Kimberly
Oldham, and John Bartel. Kimberley Oldham
presented a Master Manual update previously given
at the consultation meeting with the Standing Rock
Sioux Tribe held 27-28 July 1999. Provided
materials included a summary of alternatives
presented in the Preliminary RDEIS, Tribal
consultation, and coordination updates. Tribal
members raised the following issues:

1) Tribal members do not believe that the
Preliminary RDEIS adequately addresses
Tribal concerns.
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2) Tribal members indicated that, to date, there
has been no Government-to-Government
consultation with their Tribe.

3) Tribal members are concerned about flooding
at Fort Yates and Wakpala.

4) Tribal members are concerned about erosion
encroachment on recreation facilities at Kenel
Flats, Four Mile Creek, Fort Yates, and
Walker Bottoms caused by operation of the
reservoirs.

5) Tribal members would like to see the lands
above elevation 1,620 mean sea level
transferred back to the Tribe.

6) Tribal members believe that impacts to their
fisheries resulting from construction and
operation of the dams should be mitigated.

7) Tribal members indicated the riverbed of the
lake belongs to the Tribe.

8) Tribal members believe they have not had an
equitable share of the hydropower benefits
resulting from the dams.

9) Tribal members believe that, overall, they
have not shared in the benefits of the Pick-
Sloan project.

10) Tribal members of the Fort Yates District
believe the Corps and the Tribe need to
examine the impacts resulting from
construction and operation of the dams and
the need for appropriations.

11) Tribal members of the Fort Yates District
would like the Corps and the Federal
Emergency Management Agency to study and
develop a contingency plan for relocation of
the community of Fort Yates and Wakpala.

August 18, 1999. A letter from COL Michael
Meuleners, Commander for the Missouri River
Region of the Corps NWD, was sent to Chairman
Michael Jandreau, Lower Brule Sioux Tribe. The
letter reaffirms COL Meulener’s desire to meet and
consult with the Lower Brule Sioux Tribe on the
Master Manual.

August 6, 1999. The Fort Peck Assiniboine and
Sioux Tribes and Corps held a Master Manual
consultation meeting at the Spotted Bull Treatment
Center on the Fort Peck Reservation. Corps
attendees included Larry Cieslik, Rose Hargrave,
David Vader, Roy McAllister, Kimberly Oldham,
and Darrin McMurry. Ms. Hargrave presented an

update on the Study. Copies of the issues and
impacts identified at the consultation summit held
in Rapid City, South Dakota, were provided. Fort
Peck Tribal members raised the following issues:

1) Tribal members indicated that there was a
need for a cadastral survey. They believe that
the survey would provide a baseline from
which erosion impacts could be measured.

2) Tribal members were concerned that an
increase in spring releases from Fort Peck
Dam would result in increased bed and bank
erosion.

3) Tribal members requested cultural resources
surveys of the Fort Peck Reservation reach of
the Missouri River.

4) Tribal member were concerned that present
and future sites for intakes not be subject to
erosion. They were also concerned that the
intakes not impact cultural sites.

5) Tribal members indicated there was a need to
conduct a depletion analysis to determine the
impacts of a potential 60,000-acre-foot annual
withdrawal from Fort Peck Lake. Tribal
members and local ranchers indicated that
50,000 acre feet would be used to irrigate
potatoes and 10,000 acre feet would be used
for other purposes.

6) Tribal members requested that the Corps
provide river access to recreation areas.

7) Tribal members requested bank stabilization
for eroding river and lake areas on the Fort
Peck Reservation.

8) Tribal members requested to know the status
of funding ($35,000) to complete an “ice
pore-pressure study” for bank failures.

9) Tribal members requested development of
river access and recreation areas, particularly
in light of the upcoming Lewis and Clark
commemoration.

July 27-28, 1999. A Study consultation meeting
was held between the Standing Rock Sioux Nation,
Rosebud Sioux Nation, Crow Creek Sioux Nation,
and the Corps. The meeting was held at the Prairie
Knights Convention Center, on the Standing Rock
Reservation. Corps attendees included COL
Michael Meuleners, Commander of the Missouri
River Region of the Corps NWD; Rose Hargrave;
Dave Vader; and Kimberly Oldham. Rose
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Hargrave presented an update on the Master
Manual, including the current approved schedule,
Tribal consultation to date, and a Tribal
coordination update.

Standing Rock Tribal members at the meeting
raised the following issues:

1) Tribal members requested the Corps transfer
lands back to the Tribe using administrative
procedures.

2) Tribal members questioned the U.S.
Geological Survey quantification of 303,000
acres of practicable irrigable land on their
Reservation and the estimated depletion of 1.2
MAF. Potential Winters Doctrine Water
Rights could be based on this quantification
and the Tribal members want to make sure the
estimates are correct.

3) Tribal members are concerned about the
erosion of Tribal Lands around Lake Oahe.

4) Tribal members identified four potential sites
for recreational development of Tribal Lands
around Lake Oahe.

5) Tribal members indicated that the promises of
the Pick-Sloan project never materialized for
their Tribe.

6) Tribal members indicated that the meeting
was considered a formal consultation meeting.

7) Tribal members requested protection of
cultural sites on their lands.

8) Tribal members were concerned about
flooding at Wakapala and flooding in general.

Tribal members of the Rosebud Sioux Nation
raised the following issues:

1) Tribal members believe the RDEIS should be
rewritten to include a Tribal alternative and
that the Tribal alternative should include
compensation for lands taken for the Pick-
Sloan project.

2) Tribal members believe the Corps should
contract with their Tribe for the inventory and
protection of cultural resources.

3) Tribal members believe the Corps should
provide some Tribal members paleontology
training.

4) Tribal members requested funding from
WAPA so that their Tribe could have a
greater share of Pick-Sloan project benefits.

The Crow Creek Sioux Nation raised the following
issues:

1) Tribal members expressed concern about
discharges from an oil separation lagoon
above Big Bend Dam entering their
swimming area.

2) Tribal members were concerned the areas
near bridges were unsafe for swimmers and
that safety measures should be taken.

3) Tribal members were concerned that Tribal
cemeteries would be relocated if they are
endangered by erosion or flooding.

4) Tribal members requested that a Tribal
museum be developed in partnership with the
Corps. They believe that the $350,000 in the
Federal trust account under Section 6 of
PL87-735 (Big Bend Act) should be used to
build the museum.

5) Tribal members expressed concern about the
discoveries of unexploded ordinance and
pollutants at the old bombing range Formerly
Used Defense site on their lands.

6) Tribal members inquired about the safety of
the dams.

7) Tribal members requested to know if any
portion of the Missouri Valley Improvement
Act, sponsored by Senator Bob Kerrey
(Nebraska), addressed Tribal needs.

8) Tribal members were concerned about
protection of Arikara cultural sites from
erosion and looting.

9) Tribal members requested review of draft
Study documents.

June 16-18, 1999. A Mni Sose Intertribal Water
Rights Coalition Board of Directors meeting was
held in Flandreau, South Dakota. Corps attendees
included Rose Hargrave, Doug Latka, Dave Vader,
and Kimberley Oldham. Rose Hargrave presented
an update on the Study and an update on Tribal
coordination and consultation. The Mni Sose
Intertribal Water Rights Coalition Board of
Directors raised the following issues:
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1) They are concerned about impacts of the
Master Manual revision on Tribal water
rights.

2) They are concerned about impacts of the
Corps’ operation of the Mainstem Reservoir
System project on cultural resources.

3) They would like a meaningful consultation
process between the Corps and the Tribes.

4) They believe that the Tribes have not had an
equitable share of Pick-Sloan benefits. For
this reason they do not believe the
Preliminary RDEIS accurately portrayed
Tribal impacts.

5) They are concerned about erosion of Trust
lands due to operation of the reservoirs.

6) They believe that RDEIS rewrites should
include history, socio-economic impacts, and
provide for hydropower compensation.

June 8, 1999. A letter offering Government-to-
Government consultation was sent to the Tribal
chairmen of the Missouri River basin Tribes. COL
Michael Meuleners, Commander of the Missouri
River Region of the Corps NWD, signed the letter
“offering to consult.”

February 23-24, 1999. A Government-to-
Government consultation summit (reference in
compendium) was held in Rapid City, South
Dakota, with representatives of a number of Tribes
in the Missouri River basin and the Corps. This
consultation was facilitated and documented by the
River Group, an independent consortium of
professionals in public policy. The following
themes emerged:

1) Individual Tribes should be consulted by the
Corps on the Master Manual and on other
Tribal issues.

2) Tribal issues should be given special and
specific attention in the RDEIS.

3) Impacts to cultural resources resulting from
the Corps’ operation of the Mainstem
Reservoir System need particular attention.
An additional forum outside of the Master
Manual is also needed to address other
cultural resources issues.

4) Development of the schedule for the Master
Manual did not include Tribal input.

The Tribes who participated in the summit also
expressed concern about impacts to the Tribes
resulting from current operation of the system.
Irrigation, erosion, sedimentation, hydropower, and
flood control benefits are common concerns for the
Tribes.

Participating Tribes believe that the irrigation that
has occurred is not what was envisioned at the time
that the Pick-Sloan dams were proposed. Some
irrigation has occurred on the Reservation, but not
in the magnitude envisioned earlier by the Tribes.
The irrigation benefits are perceived as being
greater for non-American Indians than for Tribes.

Lands along the river that were purchased by the
Corps continue to erode, and the river is again
beginning to encroach on Tribal Lands. The Tribes
do not wish to sell any more lands to the
Government but would like compensation for lands
that have been and continue to be eroded by
operation of the reservoirs. Furthermore, the
impacts of erosion on cultural sites; sacred sites;
and vegetation that is used for religious
ceremonies, healing, and food is a concern.
Impacts of erosion on Tribal recreation sites are
also a concern to the participating Tribes.

The impact of sedimentation on Tribal water
intakes was raised by the participating Tribes.
Tribes are concerned about sediment that may
contain heavy metals, which could potentially
impact the health and well being of Tribal
members.

The Tribes believe that the non-American Indians
are receiving greater hydropower benefits than the
Tribes. An Ogallala Sioux Tribal member
indicated that Tribes have not realized any of the
monetary benefits from hydropower revenues, and
that some of the revenues should be given back to
the Tribes. A Rosebud Sioux Tribal member
indicated that deregulation of electricity would
allow the Tribes to have more flexibility. He
indicated the Tribes would like to have a utility
company and be the provider and not the customer.

The Tribes believe that flood control benefits
provided by the Mainstem Reservoir System are
greatest for non-American Indians communities
and indicated the Pick-Sloan plan was unfavorable
to the Tribes. The Tribes believe they have not
realized any flood control benefits at their
communities, but that several Tribal communities
were flooded and relocated because of the
construction of the Mainstem Reservoir System
dams.
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During and following the summit, the Three
Affiliated Tribes (Mandan, Hidatsu, and Arikara)
the Fort Peck Assiniboine and Sioux Tribes,
Standing Rock Sioux Tribe, Rosebud Sioux Tribe,
and Crow Creek Sioux Tribes expressed their
willingness to enter into Government-to-
Government consultation with the Corps. Concerns
about the Corps’ operation of the Mainstem
Reservoir System and potential Tribal impacts from
changed operations, as well as numerous other
issues raised by the Tribes that are beyond the
scope of this NEPA review, are captured in the
above consultation history.

January 22, 1999. A letter was sent to the
Missouri River basin Tribes to invite them to
participate in the Tribal consultation summit for the
Master Manual scheduled for 23-24 February 1999
in Rapid City, South Dakota. COL Michael S.
Meuleners, Commander of the Missouri River
Region of the Corps NWD, signed the letter.

December 15, 1998. A letter was sent to the
Missouri River basin Tribes to invite them to
participate in the Tribal consultation summit to be
held in January or February 1999. The letter
indicated that the purpose of the Tribal consultation
summit was to jointly develop a Government-to-
Government consultation process; identify and
clarify issues raised by the Missouri River basin
Tribes during the Study process; and produce a
draft summary for each basin Tribe and for
inclusion in the administrative record of the
RDEIS. BG Robert H. Griffin, Commander of the
Corps NWD, signed the letter.

September 10, 1998. The Mni Sose Intertribal
Water Rights Coalition Board of Directors meeting
was held with 23 Tribes represented. COL Michael
Meuleners, Commander of the Missouri River
Region of the Corps NWD, provided an overview
of the Study process and schedule, and encouraged
Tribal input and participation into the decision
process for selecting an alternative to the CWCP.
Rose Hargrave gave a presentation on the
alternatives presented in the Master Manual
Preliminary RDEIS.

May 14, 1998. A coordination and consultation
meeting was held between Mni Sose Intertribal
Water Rights Coalition basin Tribal representatives
and the Corps. Approximately 20 Tribal
representatives from four individual Tribes
participated. Corps participants included
Lieutenant COL John Craig, Larry Cieslik, Rose
Hargrave and Peg O'Bryan from the Missouri River

Region of the Corps NWD, and Dave Vader of
Corps Omaha District. Two EPA representatives
also attended. Topics of discussion included the
Study, developing a Government-to-Government
consultation process, and developing collaborative
processes to address non-operational issues.

Prior to 1998 numerous meetings occurred between
the Missouri River basin Tribes and the Corps.
During these meetings, the Corps and Tribes
discussed proposed alternative flow plans for the
Master Manual revision, as well as issues directly
related to the operation of the reservoirs and issues
not directly related to the operation of the
reservoirs that are important to the Tribes and the
Corps.

A-14 MISSOURI RIVER
MASTER MANUAL
GOVERNMENT-TO-
GOVERNMENT
CONSULTATION

A-14.1 Introduction

There are 30 Tribes within the Missouri River
basin, with 13 Reservations or Tribal Lands
bordering the Missouri River or the Mainstem
Reservoir System. The Corps recognizes that
Tribal Governments are sovereign entities, with
rights to set their own priorities, develop and
manage Tribal and trust resources, and be involved
in Federal decisions or activities that have the
potential to affect these rights.

Government-to-Government consultation with
Tribes on the Study has and will be initiated and
continue throughout the NEPA process.
Consultation will include correspondence, face-to-
face meetings, and other forums as necessary.
After the Record of Decision (ROD) has been
signed, the Tribes are encouraged to continue
Government-to-Government consultation through
the Annual AOP process. Any further discussions
on issues not related to the operation of the
Mainstem Reservoir System or the AOP process
should continue to be discussed between the Corps
and the Tribes. It is incumbent on the Corps to
provide meaningful processes outside of the Master
Manual that provide for mutual resolution of these
issues between the Corps and the basin Tribes. In
addition, participation by basin Tribes in the

Missouri River Master Water Control Manual
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planning and execution of MRRIP is extremely
important.

The following outlines the Government-to-
Government consultation the Corps has developed
for the Study. The Corps has repeatedly solicited
input from the basin Tribes regarding the nature,
validity, and adequacy of the process outlined.

A-14.2 Objectives of
Government-to-Government
Consultation

The objectives to be accomplished by Government-
to-Government consultation are as follows:

1) Maintain a Government-to-Government
relationship between the Corps and Tribes
who may have interests and resources within
the Missouri River projects.

2) Fulfill the provisions of Executive Order
13175, Tribal Consultation and Coordination.

3) Fulfill obligations and commitments in the
executive memorandum on Government-to-
Government relations dated April 29, 1994,

4) Provide a structured means to fully
incorporate American Indian perspectives and
interests into the decisions that may have an
impact on Tribal Trust resources.

5) Fulfill responsibilities under Section 106 of
the National Historic Preservation Act of
1966, as amended, and implement regulations
that require consultation with appropriate
Tribes and interested parties.

6) Fulfill responsibilities under the Native
American Graves Protection and Repatriation
Act of 1990.

7) Fulfill obligations under DoD, Army, and
Corps policies and principles when dealing
with Tribes.

A-14.3 Identification of
Consulting Parties

A-14.3.1 Tribal

All Federally recognized Tribes within the
Missouri River basin are identified as potential
consultants. Tribal points of contact, via letter,
phone, and in person, will be asked to identify
other potentially interested Tribes, Tribal affiliates,
and Tribal grassroots organizations outside of the

Missouri River basin who may have an interest in
the Study. If additional interested parties are
identified via consultations with the Federally
recognized Tribes, they will be brought into the
consultation process. Tribal chairpersons of each
of the 30 Federally recognized Tribes of the
Missouri River basin, or their identified designated
representative, are the primary spokesperson for
their Tribe in the Government-to-Government
consultation. While the Corps will seek comments
from all Tribal members, the Tribal council and the
chairperson are considered to be the decision
makers for their Tribe.

Tribal organizations may also participate in the
Government-to-Government consultation but are
empowered to make decisions only to the extent
that they are authorized by the Tribal chairperson
or their designee.

A-14.3.2 Corps

The Commander of the NWD of the Corps, or a
designated representative, including another
military officer or civilian employee of NWD, is
the primary spokesperson for the Corps in the
Government-to-Government consultation.

A-14.4 Communications

Open and honest communication is the foundation
of Government-to-Government consultation.
Consulting parties are encouraged to take
advantage of opportunities to exchange information
and discuss issues during both informal forums and
the formal consultation process. Forms of
communication to be used during the consultation
process include face-to-face meetings when
possible, letters, and telephone. Electronic (i.e.,
computer, e-mail) and fax communications may
also be used if all consulting parties have the
technical staff and equipment to utilize these means
of communication.

A-14.5 The Consultation
Process

The consultation process identified below fully
integrates the DoD’s principles and practices of
meaningful consultation with the Tribes by:

1) Recognizing that there exists a unique and
distinctive political relationship between the
United States and the Tribes that mandates that
whenever DoD actions may have the potential
to significantly affect protected Tribal
resources, Tribal rights, or Tribal Lands, DoD
must provide affected Tribes an opportunity to
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2)

3)

4)

5)

participate in the decision-making process that
will ensure these Tribal interests are given due
consideration in a manner consistent with
Tribal sovereign authority;

Consulting consistently with Government-to-
Government relations and in accordance with
protocols mutually agreed to by a particular
Tribe and DoD, including necessary dispute
resolution processes;

4)

Providing timely notice to, and consulting
with, Tribal Governments prior to taking any
actions that may have the potential to
significantly affect protected Tribal resources,
Tribal rights, or Tribal Lands;

Consulting in good faith throughout the
decision-making process; and

Developing and maintaining effective
communication, coordination, and cooperation
with Tribes, especially at the Tribal leadership-
to-installation commander level and the Tribal
staff-to-installation staff levels.

The steps in the Government-to-Government
consultation process for the Study are:

1)

2)

3)

Initiation of Government-to-Government
consultation is the responsibility of the Corps.
By written correspondence, the NWD
Commander will request that the Tribes
engage in Government-to-Government
consultation with the Corps. This letter will 5)
be sent as early in the process as possible.
The purpose of this letter will be to define the
Study and to indicate that this letter is the first
step in the formal Government-to-
Government consultation process.

The Corps will follow up after the initial letter
is mailed with a telephone call. Information
from these telephone calls will be documented
and follow-up actions requested by the Tribe
will be noted, incorporated as appropriate,
and reported to appropriate Corps staff. Ifa
Tribe elects not to respond to the initial
consultation letter or subsequent telephone
calls, the Corps will periodically, throughout
the consultation process, attempt to initiate
consultation with the Tribe. Repeated
attempts to offer consultation will be provided
by letter and subsequent telephone calls.

Tribes may accept the Corps’ offer of
Government-to-Government consultation by

any form of communication. It is incumbent
on the Corps to verify that the decision to
consult reflects the wishes of the Tribal
chairperson or their designee.

In cooperation with the Tribal Leader or their
designee, arrangements for an initial
consultation meeting will be made as soon as
possible after the Tribe accepts the Corps
offer of consultation; consultation meetings
will take place at mutually agreed upon
intervals and locations. These meetings may
include other consultations so as not to
burden the Tribes with multiple meetings.
Agendas for consultation meetings will be
mutually developed by the consulting parties
and should reflect consultation issues that are
of primary importance to the Tribe. Initial
meetings may focus on mutual identification
and separation of issues into those that are
directly related to the operation of the
Mainstem Reservoir System, and those issues
that are not directly related to operations.
Upon identification of issues directly related
to the Corps’ operation of the Mainstem
Reservoir System, consultation relative to
those issues should proceed. Some
consultation discussions may also focus on
Tribal participation during official NEPA
comment periods, including joint
development of Tribal workshops and
hearings.

In addition to the consultation meetings
described above, to ensure that there is
meaningful Government-to-Government
consultation occurring at critical points during
the Study NEPA process, the Corps will offer
face-to-face meetings with both consulting
and non-consulting Tribal chairpersons or
their designees and the NWD Commander or
his designee. These meetings will be offered
at a minimum during the following points in
the process:

a) Prior to release of the RDEIS (June 27,
2001) and after RDEIS comment period
ended (April 16, 2002);

b) Prior to identification of a selected plan

in the FEIS (October 31, 2003);
¢) Priorto a ROD; and

d) Prior to implementation of the revised

flow plan.
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A-14.6 Resolution of Issues

The intent of Government-to-Government
consultation is to provide for resolution of issues
related to the Corps’ operation of the Mainstem
Reservoir System at the level of the individual
Tribes and the NWD; however, resolution of some
issues may be beyond the scope and authority of
the

NWD Commander. Unresolved issues identified in
formal Government-to-Government consultation
may be elevated to higher levels within the Corps
and/or to the Office of the Assistant Secretary of
the Army for Civil Works. Consulting parties will
develop joint procedures for elevation and ultimate
disposition of unresolved issues. This may include
annual meetings to maintain relationships and
provide relevant information. Tribal resolutions or
other Tribal procedures may serve as tools for
defining unresolved Tribal issues.
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A-15 COMPENDIUM OF and the Tribes arranged chronologically from 1989

to the present. Following a comprehensive,

AME RICAN INDIAN chronological list of records, this volume,

COMMENTS Appendix A, Part 1 (Volume III), contains copies

of record numbers 1 through 70. Appendix A, Part
This section is a compendium of Tribal hearing 2 (Volume III) contains copies of record numbers
transcripts, meeting records, comments, 71 through 104.

correspondence, and meeting materials. It provides
a written record of consultation between the Corps

1989
1. Oglala Sioux Tribe Letter (October 12, 1989) Al-55
1992
2. Oglala Sioux Tribe Rural Water Supply System Letter (June 11, 1992) Al-61
1993
3. Missouri River Master Water Control Manual Review & Update,
Executive Summary (May 14, 1993) Al-63
4. Standing Rock Sioux Tribe Review and Comments (July 7, 1993) Al1-85
5. Turtle Mountain Band of Chippewa Indians Letter (July 28, 1993) Al-163
6. Santee Sioux Tribe of Nebraska Letter (July 29, 1993) Al-165
7. Mandan, Hidatsa, and Arikara Nation Letter (July 30, 1993) Al-167
8. Ponca Tribe of Nebraska Letter (August 10, 1993) A1-169
9. Rosebud Sioux Tribe Letter (August 11, 1993) Al-171
10. Winnebago Tribe of Nebraska Letter (August 18, 1993) Al-175
11. Mni Sose Intertribal Water Rights Coalition Response to PDEIS (September 1993) Al-177
12. Mni Sose Intertribal Water Rights Coalition Testimony (October 11, 1993) Al1-233
13. Doug Bereuter, Member of Congress, Letter (December 28, 1993) A1-237
1994
14. Mni Sose Intertribal Water Rights Coalition Letter (March 29, 1994) A1-243
15. Mni Sose Intertribal Water Rights Coalition Response to Corps of Engineers
Preferred Alternative Plan (June 6, 1994) A1-247
16. Cheyenne River Sioux Tribe Letter (September 1, 1994) A1-253
17. Mandan, Hidatsa, and Arikara Nation Letter (September 1, 1994) Al1-255
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18. Mni Sose Intertribal Water Rights Coalition Response to the U.S. Army Corps

Draft Environmental Impact Statement (September 14, 1994) Al1-257
19. Standing Rock Sioux Tribe’s Response to the Army Corps of Engineers

Draft Environmental Impact Statement (October 17, 1994) A1-269
20. Yankton Sioux Tribe Letter from Jim Stone Al1-271
21. Omaha Tribe of Nebraska Letter (September 28, 1994) A1-275
22. Dale M. Cochran, Secretary of Agriculture Letter (October 25, 1994) A1-277
23. Mni Sose Intertribal Water Rights Coalition Comments on the Draft Biological Opinion

(November 30, 1994) A1-283
24. Mni Sose Intertribal Water Rights Coalition Letter from Richard Bad Moccasin

(December 22, 1994) A1-291

1995

25. Fort Peck Tribes Letter (February 22, 1995) A1-295
26. Mni Sose Intertribal Water Rights Coalition Supplemental Comments

(February 28, 1995) Al1-297
27. Mni Sose Intertribal Water Rights Coalition Letter (March 16, 1995) Al1-315

28. Mni Sose Intertribal Water Rights Coalition Board of Directors Meeting Letter (May 2, 1995) Al1-317

29. Mni Sose Intertribal Water Rights Coalition Comments on the Proposal for Revisiting the Draft

Environmental Impact Statement (June 27, 1995) Al1-327
30. Mni Sose Intertribal Water Rights Coalition Response to the Corps Preliminary Recommendations
(July 13, 1995) A1-337
31. Mni Sose Intertribal Water Rights Coalition Response to the Master Manual Revision Process
(November 17, 1995) A1-339
32. Mni Sose Intertribal Water Rights Coalition Response on Corps Activities in the
Missouri River Basin (December 7, 1995) Al-341
1996
33. Mni Sose Intertribal Water Rights Coalition Response on Corps Activities in the
Missouri River Basin (April 1, 1996) A1-349
1998

34. Mni Sose Intertribal Water Rights Coalition Meeting Minutes from May 14, 1998 (June 5, 1998) A1-357

1999
35. Crow Creek Sioux Tribe Letter (February 17, 1999) A1-365
36. Reorganization of Tribal Comments, Rapid City, South Dakota, Consultation,
Prepared by Gary L. Flory, The River Group (February 23-24, 1999) Al1-367
37. Mni Sose Intertribal Water Rights Coalition Letter (February 25, 1999) A1-385
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38. Mni Sose Intertribal Water Rights Coalition Request for Financial Assistance (March 1999) A1-387
39. Mni Sose Intertribal Water Rights Coalition Letter (April 30, 1999) A1-399
40. Bureau of Indian Affairs, Cora L. Jones Letter Regarding the Tribal Summit (May 5, 1999) Al1-401
41. Mni Sose Intertribal Water Rights Coalition Project Proposal (May 7, 1999) A1-403
42. Mni Sose Intertribal Water Rights Coalition Meeting Agenda (May 13-14, 1999) Al1-407
43. Mni Sose Intertribal Water Rights Coalition Meeting Minutes from May 13-14 Meeting

(May 24, 1999) Al-411
44. Mni Sose Intertribal Water Rights Coalition Comments on the Preliminary Revised

Draft Environmental Impact Statement (June 17, 1999) A1-419
45. Standing Rock Sioux Tribe Letter (July 6, 1999) Al1-445
46. Crow Creek Sioux Tribe Letter Requesting Consultation (July 21, 1999) Al1-447
47. Oglala Sioux Tribe Letter Requesting Consultation (July 21, 1999) Al1-451
48. Standing Rock Sioux Tribe/Corps Consultation Meeting (July 27-28, 1999) Al1-453
49. Peter Capossela, Attorney, Memorandum Regarding Revised Draft

Environmental Impact Statement (July 26, 1999) A1-459
50. Fort Peck Assiniboine and Sioux Nations/Corps Consultation Meeting (August 6, 1999) Al1-473
51. Bureau of Indian Affairs, Keith Beartusk Letter Regarding Revised Draft Environmental Impact

Statement (October 4, 1999) A1-489
52. Three Affiliated Tribes Comments to 8-31-99 recommendations (October 8, 1999) A1-491
53. Oglala Sioux Tribe Statement of Concerns (November 22, 1999) A1-493

2000

54. Mni Sose Intertribal Water Rights Coalition Letter (April 3, 2000) Al-513
55. Mni Sose Intertribal Water Rights Coalition Letter (April 12, 2000) Al-515

56. Crow Creek Sioux Tribe, Fort Peck Tribe, Lower Brule Sioux Tribe, Omaha Tribe, Ponca Tribe of
Nebraska, Santee Sioux Tribe, Standing Rock Sioux Tribe, Three Affiliated Tribes,
Turtle Mountain Band of Chippewa, Winnebago Tribe, and Yankton Sioux Tribe Comments
on ESA Consultation (May 8, 2000) A1-519

57. Mni Sose Intertribal Water Rights Coalition Letter (June 9, 2000) A1-523

58. Crow Creek Sioux Tribe, Fort Peck Tribe, Omaha Tribe, Ponca Tribe of Nebraska,
Santee Sioux Tribe, Standing Rock Sioux Tribe, Three Affiliated Tribes of the
Fort Berthold Reservation, Winnebago Tribe, and Yankton Sioux Tribe Memorandum

(August 3, 2000) A1-527
59. Standing Rock Sioux Tribe Letter (September 11, 2000) A1-529
60. Standing Rock Sioux Tribe Comments on Biological Opinion (October 2, 2000) A1-533
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61. Lower Brule Sioux Tribe Letter (October 4, 2000) A1-535
62. Fort Peck Tribes Letter (November 20, 2000) A1-537
63. Draft Briefing Paper from Indian Trust Asset and Environmental Justice Meeting

(November 29, 2000) Al-541
64. Trenton Indian Service Area Letter (November 30, 2000) A1-547

2001

65. Sicangu Lakota Treaty Council Letter (March 6, 2001) A1-551
66. Mandan, Hidatsa, and Arikara Nation Letter (March 14, 2001) Al1-553
67. Standing Rock Sioux Tribe Resolution Letter (May 1, 2001) A1-555
68. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (August 29, 2001) A1-585
68. Intertribal Council on Utility Policy Letter (June 27, 2001) A1-587
69. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (August 29, 2001) A1-593
70. Tribal Orientation Workshop Transcript (September 12, 2001) A1-595

Appendix A, Part 2 (Volume IV) begins here

71. Fort Peck Tribes Letter (October 5, 2001) A2-9
72. Poplar, Montana RDEIS Hearing Transcript (October 10, 2001) A2-13
73. New Town, North Dakota RDEIS Hearing Transcript (October 24, 2001) A2-29
74. Intertribal Council on Utility Policy RDEIS Comment Letter (October 30, 2001) A2-123
75. Lower Brule, South Dakota RDEIS Hearing Transcript (October 30, 2001) A2-133
76. Standing Rock Sioux Tribe Letter (November 21, 2001) A2-163
77. Fort Peck Tribes Biological Opinion Comment Letter (November 27, 2001) A2-165
78. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (November 27, 2001) A2-169
2002
79. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (January 25, 2002) A2-173
80. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (January 30, 2002) A2-175
81. Fort Yates, North Dakota RDEIS Hearing Transcript (January 30, 2002) A2-177
82. Eagle Butte, South Dakota RDEIS Hearing Transcript (February 12, 2002) A2-283
83. Poplar, Montana RDFEIS Hearing Transcript (February 13, 2002) A2-329
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84. Cheyenne River Sioux Tribe RDEIS Comment Letter (February 25, 2002) A2-407
85. Omabha Tribe of Nebraska and lowa RDEIS Comment Letter (February 25, 2002) A2-411
86. Fort Peck RDEIS Comment Letter (February 27, 2002) A2-413
87. Standing Rock Sioux Tribe RDEIS Comment Letter (February 27, 2002) A2-429
88. Cheyenne River Sioux Tribe RDEIS Comment Letter (February 28, 2002) A2-471
89. Fort Belknap Indian Community RDEIS Comment Letter (February 28, 2002) A2-487
90. Lower Brule Sioux Tribe RDEIS Comment Letter (February 28, 2002) A2-491
91. Mandan, Hidatsa, and Arikara Nation RDEIS Comment Letter (February 28, 2002) A2-497
92. Mni Sose Intertribal Water Rights Coalition RDEIS Comment Letter (February 28, 2002) A2-511
93. Oglala Sioux Tribe RDEIS Comment Letter (February 28, 2002) A2-515
94. Sisseton-Wahpeton Sioux Tribe RDEIS Comment Letter (February 28, 2002) A2-521
95. Tribal Summit Transcript (April 16, 2002) A2-523
96. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (July 18, 2002) A2-745

97. Three Affiliated Tribes of Fort Berthold/Mni Sose Intertribal Water Rights Coalition

Missouri River Basin Tribal Cultural Resources Meeting Agenda (August 6 and 7, 2002) A2-747

98. Lower Brule Sioux Tribe Comment Letter (November 7, 2002) A2-749
2003

99. Standing Rock Sioux Tribe Letter (January 7, 2003) A2-757
100. Standing Rock Sioux Tribe Proposed Meeting Letter (February 10, 2003) A2-759
101. Standing Rock Sioux Tribe Response to Letter dated April 18, 2003 (May 15, 2003) A2-761
102. Standing Rock Sioux Tribe THPO Concerns Letter (July 22, 2003) A2-763
103. Standing Rock Sioux Tribe THPO Letter (August 29, 2003) A2-767
104. Standing Rock Sioux Tribe Proposed Consultation Letter (November 19, 2003) A2-769
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Oglala Sioux Tribe
Phonc (605) 867-5821

Box 11
Pinc Ridge, South Dakota 57770

. resident Officc of (he Prosid
Paul Iron Cloud resident

Vice President
1larold Dcan Salway

Scerctary :
Nancy Huxsman October 12, 1989

Treasurer
Charmaine Wiscearver

Fifth Mcmber
Frank Mnarshail
Brigadier General Robert Ryan
Dept. of the Army :
Missouri River Division
Corp of Engineers
P.O. Box 103
Downtown Station-
Omaha, NE 68101-903

Dear Sir:

The Oglala Sioux Tribe of the Pine Ridge Reservation,.South Dakota,
expresses its appreciation for the opportunity to present a state-
ment to governors of the Missouri RiVer Basin states as they address
mainstem reservoir operations. ‘It is our desire to participate and
contribute in any revisions to the Corp of Engineers' "Master Manual®
or other policy determinations of the governors respecting the use of
the Missouri River.

The Oglala Sioux Tribe urges that proper consideration be given to the
Winters Doctrine rights to the use of water in the Missouri River and
its tributaries. The Oglala Sioux Tribe possesses valuable property
rights in the White River and Cheynne River that flow across, traverse
or border upon the Pine Ridge Indian Reservation en route to the
Missouri River. The water quality and dependability of those Missouri
River Basin streams have been so seriously diminished that the Oglala
Sioux Tribe cannot rely upon those sources for drinking water. The -
streams, nevertheless, remain valuable to the Tribe for irrigation,
commercial, industrial, livestock, fish and wildlife, recreational and

other purposes. °

Because the surface water and groundwater sources within the Pine Ridge
Indian Reservation are inadequate for the purposes of providing safe
drinking water, Congress enacted the Mni Wiconi Project Act (PL 100-
516) for the purpose of bringing water of suitable quality from the
Mainstem Missouri River (at Oahe Dam) to the Pine Ridge Indian Reserva-
tion. Over 75 percent of the federal investment in the project will
benefit the Pine Ridge Indian Reservaton. The balance of the federal
investment in the project (25 percent) will benefit the West River and
Lyman—Jones Rural Water Users in west central South Dakota.

voperept
-
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At the Pine Ridge Indian Reservation, our concerns are several. First,
preservation of the water quality of the Missouri River above Sioux
City, Iowa, is essentail. Due to the drought years that have left the
Missouri River Mainstem reservoirs depleted, we are concerned that the
significant improvements in water quality that we are expecting for
drinking purposes from the Missouri River will be diminished by normal
levels of release of water from the reservoirs, primarily for hydro- .
povwer generation and navigation in both the Missouri and Mississippi
rivers. While long term degradation of the Missouri River seems remote
at present, it is imperative that the Indlan tribes and states ensure
preservation of water quality.

Second, the tribes Winters Doctrine rights to the use of water in the
Missouri River and its tributaries have been systematically suppressed,
ignored and denigrated in all federal and state planning of the Mis-
souri River operation and regulation. At Pine Ridge our Winters
Doctrine water rights extend to the surface water sources and available
groundwater, includimg-the Oglala and Madison aquifers. In addition to
our Winters Doctrine rights for industrial, commercial, recreation,
domestic, municipal, livestock and other purposes, there are 670,550
acres of irrigable land within the Pine Ridge Indian Reservation which
in Indian, tribal or private ownership. Water requirements for those
irrigable lands are considerable and must be ‘considered, along with

the other purposes cited here, in any planning effecting the future
operation of the river.

It is recognized by the Oglala Sioux Tribe and other tribes in the
Missouri River Basin that commitments of Missouri River water exceed
the natural flows. Over 14 million acre-feet annually are required
below Sioux City, Iowa, to satisfy navigation demands in the Missouri
River. Within the last decade, the regulation capabilities of the
Missouri River have been considered a means to supplement the inade-
quate streamflows of the Mississippi River for purposes of enhancing
navigation. Corp of Engineers estimates of municipal demands downstream
from Sioux City total over 4 million acre-feet annually.- Releases of
water below Sioux City for maintenance of water quality total approxi-
mately 750,000 acre-feet annually. While these downstream demands are
not necessarily additive, it is without question that the cumulative
downstream demand totals as much as 17 million acre-feet annually.

Recognizing that the annual flow of the Missouri River at Sioux City,
Iowa, is no more than 28.4 million acre-feet annually, it is clear that
water available for depletion in the Upper Basin is limited. At present
Upper Basin consumes between 5 and 10 million acre-feet annually, and no
provision has beenmade by the states or the United States, trustee for

- the Indian Tribes, to accommodate the tribes present and future rlghts
to the use of water pursuant to the Winters Doctrine. ,
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At Pine Rldege and Rosebud, the Szoux Trzbes are engaged in contracts
with the United States to investigate the aqulsltlon of "preference”
power produced by the federal generators at the six mainstem dams of the
Missouri River. Not only have the tribes Winters Doctrine water rights
been suppressed, the tribes have not participated in the low-cost
federal energy produced at the dams. The tribes are "preference® en-
tities entitled to low-cost federal power. - Ironically, however, most
tribes of the Missouri River Basin are paying the highest electrical
rates if basin residents. This is due to the fact that the Rural
Electrical Cooperatives serving the reservations obtain relatively small
percentages of federal energy and relatively high percentages of energy
produced by the costly coal-fired generators with which the Rural
‘Electrical Cooperatives have exclusive contracts.

It is manifest that a re-allocation of federal energy is needed to more
appropriately address the need for low-cost federal energy on the Indian
Reservations where economic development is most needed to relieve unem—
ployment and inadequate earnings. :

The Indian Tribes of the Missouri River Basin have joined historically
in loose-knit coalitions. The Oglala Sioux Tribe would welcome the
opportunity to participate in a renewed coalition of Indian tribes to
address our rights, title and interest in the Missouri River Basin and
its tributaries. Irrespective of the organizational structure, it is
necessary that the tribes' interest be properly represented and :
reflected in the "Master Manual” revisions for the Missouri River.

In this period of drought, the states and federal agencies limit their
attention to the impacts of reduced water for navigation, reduced hydro-
power generation and lower water levels that impact upon reservoir
recreation along the Missouri River. The treaties with the Sioux and
other Indians in the Missouri River Basin that resulted in grants of
large tracts of land from the tribes to the United States, are essen—
tially forgotten. Valuable rights are nevertheless retained. The
Oglala Sioux Tribe and other tribes will seek to exercise their inherent
sovereign powers to administer and use their valuable property rights in
the Missouri River and its tributaries.

Sincerely,

-
-

e

.‘-.//”.l"'i -t ( ,-(.":.\—- ({;—é..~ .
Paul Iron Cloud, President
Cglala Sioux Tribe

cc: Governor Mickelson
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Oglala Sioux Tribe
Rural Water Supply System

Telephone (605) 867-5488
PO. Box 415 -
Pine Ridge, South Dakota 57770

June 11, 1992

Colonel John Schaufelberger, Chief
U.S. Army Corps of Engineers
Omaha, NE

Dear Colonel Schaufelberger:

It was our understanding from the Missouri River Basin Tribal
Conference in Lakewood on June 9, 1992, that the Corps will analyze -
the effect of present and future water requirements of the 26
Missouri River Basin tribes in the Corps’ analysis of alternatives
in its Master Manual revision. We understood that if each of the
26 Missouri River Basin tribes will submit tkeir determination of
present and future water requlrements for beneficial purposes,
(reserved pursuant to the Winters doctrine) the Corps will
incorporate those water requirements into its analys:.s of the
impacts of alternatives on the operation of the Missouri River.

Should the Tribal Councils decide that the Tribes’ estimates
will be submitted to the Corps, the estimates will not represent a
quantification of water rights by the Tribe, but tribes of the
Basin have reserved Wwinters doctrine water rights. As
circumstances change, the Tribes may identify water requirements
other than those subnmitted.

Please correspond for the purpose of confirming our
understanding of the Corps wzlllngness to proceed as outlined

above.
S1ncerely,
Paul Little,/Pi'esa.dent
Mni Sose Coalition
PL/1k
cc: Tony Iron Shell
Frank Means -
Standing Rock
Rosebud
Santee
Yankton
Omaha
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Missouri River Master Water Control Manual Review & Update
Executive Summary
of the
Preliminary Draft vEnvironmental Impact Statement

May 14, 1993

Introduction

The Missouri River Mainstem System consists of six dams and reservoirs located in Montana, North
Dakota, South Dakota, and Nebraska, and the Missouri River Navigation and Bank Stabilization Project
from Sioux City, Iowa to the mouth at St. Louis, Missouri. The six mainstem dams are Fort Peck,
Garrison, Oahe, Big Bend, Fort Randall, and Gavins Point. The six mainstem dams form six major
reservoirs on the Missouri River: Fort Peck Lake, Lake Sakakawea, Lake Oahe, Lake Sharpe, Lake
Francis Case, and Lewis and Clark Lake. Construction of the mainstem dams was completed in 1964.
The system first filled to normal operating level in 1967. The Missouri River Master Water Control
Manual (Master Manual) for the operation of the Mainstem System was first pubhshed in December
1960. The Master Manual was revised in 1973, 1975, and 1979.

The impacts associated with the current drought in the upper Missouri River basin prompted numerous
inquiries from the public, State and Federal agencies, private companies, publicly and privately owned
utilities, and Congressional interests regarding the operation of the Mainstem System. In respoose, the
Corps initiated a review of the current Master Manual in November 1989 to determine if the current
Water Control Plan described in the Master Manual is the plan that best meets the contemporary needs of
the Missouri River Basin. The review has taken the form of a study called the Missouri River Master
Water Control Manual Review and Update (Study).

The Study consists of technical studies; alternatives development; and ecogomic, environmental, and
social impact assessments. It includes all environmental studies and public and agency involvement
required by the National Environmental Policy Act (NEPA) and the related Council on Environmental
Quality (CEQ) regulations implementing NEPA.

Current Water Control Plan and Alternatives

Current Water Control Plan - The existing Master Manual prescribes operanon of the reservoir system

for the multiple project purposes of flood control, hydropower, water supply, water quality, irrigation,

navigation, recreation, and fish and wildlife. Criteria for operations include how reservoir storage is

divided and how water is released from reservoirs during pavigation and nonnavigation seasons. The
current division of the total Mainstem Reservoir System storage of 73.5 million acre-feet (MAF) is

shown in Figure 1.

The largest portion of the system storage capacity, 53 percent, is designated for carryover multiple uses.
Most of the carryover multiple use storage exists behind Fort Peck Dam, Garrison Dam, and Oahe Dam.
Fort Randall Dam has a relatively small carryover multiple use zone, and Big Bend and Gavins Point
Dams have no carryover multiple use zones. The water in the system carryover multiple use zone is
designed to provide for all uses during drought periods. This zone is operated so that it remains full
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Figure 1

Missouri River Mainstem Storage Allocations

Storage
_in
MAF
. -4 73.5
Y Exclusive Flood Control - 4.7 MAF
=4 68.8
\ Annual Flood Control and Multiple Use - 1L.7 MAF
=1 57.1
Carryover Multiple Use - 39.0 MAF
-1 18.1
Permanent Pool -
18.1 MAF
-~ 0

during periods of normal inflow, but is gradually drawn down during drought periods. Releases from
this zone during drought periods are a major concern of the Study.

The Master Manual provides criteria for releases from the carryover multiple use zone for navigation
service level, pavigation season length, and nonnavigation service level from the system. Each criterion
relates to the amount of water in system storage. The criteria were designed so that, as the amount of
water stored in the system is reduced during an extended drought, more stringent cutbacks in system
releases are made to conserve water. The criteria were designed so that the water in the carryover
multiple use zone would be completely used if the drought of the 1930s were repeated.

Support for navigation on the Missouri River below Sioux City is provided by the release of water from
the Mainstem Reservoir System. At Sioux City, flows of 25 to 31 thousand cubic feet per second (kefs)
result in channel depths of approximately 8 and 9 feet, respectively, in the navigation channel. Most of
the water needed to maintain these flows is released from Gavins Point Dam because there is little inflow
to the river between the dam and Sioux City. At Kansas City, 35 to 41 kefs is necessary to provide 8 to
9 feet, respectively, of navigation channel depth; however, flow in the Missouri River at Kansas City is
greatly augmented by the flow from major tributaries including the Platte and Kansas Rivers.
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Corresponding flows at Omaha, Nebraska, and Nebraska City, Nebraska, are 25 to 31 and 31 to 37 kefs,
respectively.

The navigation season length is also determined based on the amount of water in storage. A full-length
season, 8 months (March 23 to November 22 at Sioux City; April 1 through December 1 at St. Louis), is
supported by system releases if water in storage is 41 MAF or more on July 1. From 41 to 25 MAF, the
navigation sesason is shortened progressively from November 22 to September 7, depending on the
amount of water in storage. If there is 25 MAF or less in storage, then system releases support a
minimum season of 5.5 months (March 23 to September 7 at Sioux City). As system water in storage
approaches the permanent pool level of 18 MAF, navigation support would be suspended.

The winter nonnavigation target release is also determined based on water in system storage. The current
Water Control Plan specifies that if water in system storage is 58 MAF or higher on September 1, then
16 kcfs is released from Gavins Point Dam for the lower river. If there is 43 MAF or less, 12 kcfs is
released. Between the two levels the release is prorated proportionally.

The curreat Water Control Plan specifies a minimum flow of 9 kcfs from spring through fall to provide
water for intakes below the reservoir system when water in system storage is not sufficient to provide
navigation flows.

Alternative Water Control Plans - The search for a water control plan that best serves the contemporary
uses of the Mainstem System has focused on two primary features of the Master Manual:

1. The amount of system storage set aside for the permanent pool and the resulting size of the
carryover multiple use zone; and :

!\)

The multipurpose regulation of releases for various needs (e.g., navigation, water supply,
irrigation, power production, water quality, flood control. recreation, and environmental
quality).

The exclusive and annual flood control storage zones criteria were reviewed, and it was determined that
these should not be changed. The sizes of the exclusive and annual flood control zones are based on
storage requirements for major flood events, the height of the dams, and the elevation and capacity of the
spillways. None of these factors have changed; therefore, the size of the.flood control storage zones
must be maintained to preserve the overall integrity of the system to control major floods. Where the
plan could be changed is in the apportionment of the remaining 57.1 MAF comprising the carryover
multiple use zone and the permanent pool.

Changes to releases to support various needs were also considered in developing new alternatives,
including the following:

Changes in the navigation criteria for service level and season length;

Changes in minimum release targets downstream from Gavins Point Dam during nonnavigation
periods;

Changes in Gavins Point spring and summer releases to improve the Missouri River ecosystem.
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Modifying intrasystem regulation to draw down and fill the upper three reservoirs over a cycle of 3

years to provide better conditions for fish reproduction in the river below each dam and in each
reservoir; and

Changes in restrictions on spring and summer releases of water to protect threatened and endangered
birds that nest on river islands. -

Numerous alternative water control plans were identified during the Study. From the available possible
array, two groups were developed for evaluation: a group designed to improve National Economic
Development economics (NED alternatives), and a group designed to improve Environmental Quality
(EQ alternatives).

A set of 277 NED alternatives were identified for analysis. The navigation criteria used in the current
Water Control Plan were modified for all 277 NED alternatives to reduce navigation service earlier in a
drought. The goal was to save enough water in storage early in a drought so that all users could benefit
from the conserved water. A modified intrasystem regulation was also applied to each of the 277
alternatives. The modifiéd intrasystem regulation is designed to draw down and fill the upper three
reservoirs over a cycle of 3 years to provide better conditions for fish reproduction in the river below
each dam and in each reservoir. Six permanent pool levels were evaluated — 18 MAF, 26 MAF, 31
MAF, 38 MAF, 44 MAF, and 48 MAF.

The following nonnavigation minimum flows for the winter, spring/fall, and summer seasons were
evaluated: 9 kcefs, 12 kefs, 15 kcfs, 18 kefs, and 25 kefs.

A set of 30 environmental alternatives were developed for analysis by varying permanent pools, differing
lengths of no navigation support (0, 1, and 2 months), and with- and without-flood-control constraints.
August is the month with no navigation support for alternatives with 1 month of no navigation support.
August and September have no navigation support when 2 months have no navigation support. All EQ
alternatives have the modified navigation criteria and the modified intrasystem regulation that were
described for the NED alternatives.

The option of dropping navigation service targets at Sioux City and Omaha was evaluated separately as a
means of saving water in system storage. Test runs of the reservoir simulation model indicated that there
was little additional water savings without these targets; thus, this option Was not further evaluated.

Description of Existing Environment

This section describes the Mainstem System and the environmental resources that are likely to be affected
by changes in the Water Control Plan described in the Master Manual.

Sedimentation, Erosion, and Ice Processes - Changes in storage regimes and river flows could
potentially lead to changes in sedimentation and erosion patterns, which in turn could affect storage and
channel capacities, shoreline erosion, and flooding potential in areas affected. Agricultural lands, historic
properties, recreational areas, and fish and wildlife habitat are potentially affected by sedimentation and
erosion in lakes and river reaches.

The Missouri River and its tributaries flow through the highly erodible sediments. Sediments from
upstream and tributary sources are deposited in the upper ends of the lakes. As a result, the channels
below the dams are eroded as the clear water released from each dam picks up sediment and transports it
downstream. This process results in a deepening and progressive armoring of the river bed. Armoring is
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the gradual loss of finer particles from the sediment and the buildup of progressively larger sediment like
gravel and cobbles.

Flow changes have led to less erosion of the banks and sandbars. Sediment deposits are extensive below
the mouths of larger tributaries. because flows no longer are high enough to move the sediment
downstream.

In winter. river flows below the dams may impact the formation and breakup of ice in the river. River ice
formation is important primarily because it plays a factor in floods by reducing the channel's water-
carrying capacity and backing water upstream of ice bridges. The formation of river ice also reduces flow
downstream, potentially affecting downstream resources dependent on river flow (e.g., water supply
intakes). River ice is more prevalent in the northern portion of the river. but still remains a factor in the
lower river. Mainstem dam releases in winter are adjusted to take into account ice conditions.

The mainstem reservoirs act as catchment basins for the tremendous load of sediment carried by the
Missouri River. Approximately 20 to 25 thousand acre-feet (KAF) of sediment enter each of the four
largest reservoirs each year. Approximately 100 KAF enter the mainstem reservoirs annually. The loss of
storage capacity to date is-about 5 percent of the total system capacitv. Sediment is deposited slightly
below the prevailing pool level. Most of the loss to the permanent pools occurred during the filling period
before 1965. Since then, the loss occurs primarily in the carryover multiple use zone. All six mainstem
lakes have large deltas formed at their headwaters. These large sediment deposits continue to grow,
although they are confined to the upper reaches of each reservoir or its tributary arms. Despite the high
sediment loads, the useful life of the reservoirs is at least several hundred years due to their large volume.

Water Quality - Changes in storage regimes and river flows may lead to changes in water quality
paraimeters such as water temperature, dissolved oxygen, suspended sediments (water clarity), water
purity, and toxic chemicals. Water quality is important because Missouri River water is used extensively
for water supply and is essential habitat for fish and wildlife. The water quality is generally good, and the
reservoirs have had only minor problems. Water quality concerns are primarily due to diffuse
contaminants; agricultural practices: mining, coal, and oil development; sewage treatment problems; and
sediment and nutrient inputs to the lake.

Low dissolved oxygen concentrations are typically the result of impoundment or of reservoir operation.
Operational controls to alleviate this problem are limited because the mainstem dams were not constructed
with multiple level outlets. Low dissolved oxygen concentrations may resudtin an influx of metals such as
iron and manganese from the bed sediments into the water column. These concentrations may be 10 to
1,000 times higher than normal concentrations and may result in detrimental effects to water users. Low
in-lake oxygen concentrations can also result in releases which are detrimental to downstream fisheries.

Wetland and Riparian Vegetation - Water levels and flows affect abundance, distribution, and species
composition of wetland and npanan vegetation. The Missouri River floodplain currently supports
significant stands of riparian forest and includes numerous old channels that have been cut off from the
nver forming oxbow lakes. Within the active channel of some reaches, the process of erosion and
deposition still creates islands, sandbars, chutes, and backwaters that support a variety of wetlands. Deltas
have developed in the lakes associated with the six mainstem dams, supporting additional extensive
wetland complexes. The wetlands along the river and in deltas serve many important functions: wildlife
habitat (waterfowl, big game, furbearers, etc.), fish breeding and foraging habitat, nutrient/sediment
trapping, flood control, and recreation. Riparian forests serve as important wildlife habitat, timber
sources, wind shelters for residences. and locations for recreational activities. )

Wildlife - The Missouri River creates and maintains important forest and wetland habitat for a wide

diversity of wildlife including at least 60 species of mammals, 301 species of birds, and 52 species of
reptiles and amphibians. Of these. 6 bird and 2 bat species occurring in the river valley are Federally
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listed as threatened or endangered. Because much of the river's course traverses the arid Great Plains,
where less than 5 percent of the land supports trees, the densities and distributions of many of these
wildlife species depend on the forests and wetlands associated with the river.

The Mainstem System is within the central flyway in which millions of waterfowl migrate and breed. The
Missouri River and its associated lakes and wetlands provide important migration stopover habitat and, in
times of drought when habitat in the North and South Dakota prairie pothole region is limited, important
breeding habitat. The river and its associated wetlands support approximately 61 species of shorebirds,
wading birds, and waterbirds. All are dependent upon Missouri River hydrology for supplying sandbars,
shorelines, and shallow water zones that meet nesting and foraging needs.

A variety of other wildlife. including upland game birds. furbearers, big game. raptors, bats, songbirds,
cavity-nesting birds. reptiles, and amphibians, rely on Missouri River habitats that are tied to Missouri
River hydrology. Upland game birds are especially dependent upon emergent wetlands and riparian
forests. They also heavily use dense, weedy, herbaceous vegetation that establishes on exposed shoreline
sediments in the three upper reservoirs when water levels are drawn down.

The principal big game species are white-tailed deer, which occur along the entire river, and mule deer,
which occur primarily in Montana, North Dakota, and South Dakota. Both species forage, fawn, and seek
winter cover in riparian and wetland vegetation. During drought years, deer feed on the vegetation
established on sediments exposed by lowered reservoir levels. Bighorn sheep and elk occur on the Charles
M. Russell Natnonal Wildlife Refuge near the upstream end of Fort Peck Lake. Although primarily an
upland species, pronghorns occasionally extend into the Montana and Dakota portions of the Missouri
River floodplain.

The Missouri River provides breeding habitat for three bird species Federally listed under the Endangered
Species Act (ESA)--the endangered interior least tern and bald eagle, and the threatened piping plover. It
also provides migration and wintering habitat for the endangered peregrine falcon and whooping crane.
The river valley potentially provides habitat for the endangered Eskimo curlew, gray bat, and Indiana bat.

Least terns and piping plovers typically nest in colonies on riverine sandbars isolated by water. Their
nesung habitat requirements are similar. usually consisting of river sandbars, islands, and lakeshore
peninsulas, where access by mammalian predators is minimized and foraging habitat (shallow water for
terns and shorelines for plovers) is nearby. Both species nest in shallow, inconspicuous depressions in
dry, open. sandy areas with less than 30 percent vegetative cover and plant heights less than 1 foot.

Fish - Over 156 fish species have been documented in the Missouri River. These species include a wide
variety of native species and numerous species that have been introduced into the reservoirs and riverine
stretches of the river. The habitat types available and, correspondingly, the species composition of the
Missouri River differ considerably between the riverine and reservoir segments. Because of the
differences in species composition as well as the physical characteristics berween the riverine reaches and
the reservoirs, the mechanisms affecting fish production are also very different.

The most important sportfish in the riverine stretches are walleye, sauger, white bass, yellow perch,
channel catfish, paddlefish, shovelnose sturgeon, and northern pike. Trout, salmon, and smallmouth bass
are also targeted in many of the tailrace fisheries. Other common species in the river include carp, river
carpsucker. shorthead. redhorse. freshwater drum, and goldeye. Shortnose gar, gizzard shad, flathea
chub, blue sucker. and several shiners are also common in some parts of the river. :

Many native species are declining because of habitat changes and competition from introduced species.
Shallow, low-velocity habitat in backwaters. side channels, oxbows, and uibutary deltas are limited.
Deep. slow-velocity habitat in the main channel. important to many larger fish, is declining. There are
few pools and snags in the main channel.
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One of three native species of sturgeon remain common in the river. the shovelnose sturgeon. Lake
sturgeon is a candidate species for Federal listing under the ESA. The pallid sturgeon is now rare and is
Federally listed as an endangered species.

The range of pallid sturgeon encompassed the middle and lower Mississippi River, the Missouri River,
and the lower reaches of the Platte, Kansas. and Yellowstone Rivers. Because the pallid was not
recognized as a distinct species until 1905, little is known about its abundance and distribution prior to
this date. Subsequent fishery studies suggest a probable decline in pallid sturgeon abundance. According
to the U.S. Fish and Wildlife Service's Pallid Sturgeon Recovery Plan. modification of the natural
hydrograph, habitat loss, migration blockage. pollution, hybridization, and overharvest are probably all
responsible for this decline.

The six reservoirs on the mainstem of the Missouri River contain a diverse community of coldwater,
coolwater, and warmwater fish. The upper thres reservoirs have been stocked with coldwater game and
forage fish species to take advantage of the coldwater habitat that forms in the lower depths of the
reservoirs. These species include chinook salmon, brown and rainbow trout, lake trout (Fort Peck Lake
only), cisco (forage in Fert Peck Lake), and rainbow smelt. Species in the lower three reservoirs and in
the warmer waters of the upper reservoirs include native and non-native species that have adapted to
lacustrine conditions.

Flood Control - The Missouri River basin contains approximately 100 multipurpose reservoirs and over
1,200 single-purpose reservoirs, either completed or under construction. In the aggregate, these reservoirs
provide over 106 MAF of multipurpose storage capacity. The six mainstem reservoirs contain 73.5 MAF
of multipurpose storage capacity, which constitutes about 70 percent of the total multipurpose storage in
the basin's 1,300-plus reservoirs. Purposes served by individual multipurpose reservoirs may include any
combination of the following: flood control, municipal and industrial water supply, water quality control,
irmigation, navigation, hydropower, fish and wildlife, and recreation. In contrast, the function of most
single-purpose reservoirs is either flood control or water supply. The Corps is responsible for flood
control regulation of all Federally financed reservoirs with allocated flood control space.

The objective of flood control is to regulate the mainstem lakes to prevent flows that originate above or
within the system from contributing to damaging flows in the reaches downstream from the dams.
Regulation of individual lakes is coordinated to prevent releases from contributing to damaging flows
through the downstream reaches in which the particular lake affords a significant degree of control.

Water Supply - Water is withdrawn from the Missouri River and its mainstem reservoirs for-cooling
purposes in the production of electricity: municipal water supply; and commercial, industrial, irrigation,
domestic, and public uses. More than 1,600 intakes and mtake facilities have been identified on the
reservoirs and river reaches of the Mainstem System.

Access 10 the water rather than quantity of water available is the main concern of the intake operators. In
periods of average or above average rainfall, few problems are experienced because water levels are
sufficiendy high for all intakes. During below average rainfall or drought periods, low reservoir levels
and low river flows have resulted in water availability problems at some intakes. Low flows and low pool
levels also alter sediment deposition and sandbar formation, which may further restrict the flow of water
to the intakes. During the winter. ice formation can further complicate water availability, pameularly in
the lower river reaches.

In addition to water access problems, water quality is also a concern. Low flows directly affect the ability
of thermal powerplants to meet National Pollution Discharge Elimination System (NPDES) permit
standards for discharging cooling water back into the river. During the summer months, toxic algae
blooms could require shutdown of municipal intake facilities for a certain period of time, particularly
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those located on the reservoirs. In addition, lower reservoir and river levels may affect the sediment
content in water supplies.

Changes in river flows and reservoir pool elevations affect the cost of operating intake facilities. Low
water levels may increase day-to-day operating costs. or in extreme cases. lead to capital costs for intake
modification or locatuon of an alternative water source. or even shutdowns.

Twenty-five electric generating stations, including coal- and nuclear-fired powerplants, are located on the
Mainstem System to draw cooling water for their steam-electric generating processes. The powerplants
have a gross electric generating capacity of 15,084 megawatts (MW). Seventy-four percent of this
capacity is produced by powerplants in the river reaches below Gavins Point Dam. Whilé most of the
major powerplants are coal-fired, there are three nuclear powerplants located in the Omaha; Nebraska
City; and Hermann, Missouri reaches. The nuclear powerplants have a combined generating capacity of
2,556 MW. Of the 25 powerplants, four (one nuclear) with a combined generating capacity of 3,654 MW,
use cooling towers. The remainder use once-through cooling, which demands much more river water per
unit of generating capacity.

Some powerplants have had-problems with water access and thermal water quality standards compliance.
Powerplants that use once-through heat rejection systems are required by law to meet NPDES permit
requirements for discharging cooling water back into the river.

Missouri River water is also used for municipal and industrial uses. Municipal use is for public supply of
water to residents of cities and towns and rural water districts or associations. Industrial use is for
manufacturing or processing purposes other than powerplant use.

Numerous private irrigators withdraw water from the mainstem reservoirs and the river to increase crop
yields or to grow crops that otherwise could not be grown in the area. Most are located in the upper basin
where the annual rainfall is less and the growing season is shorter than in the lower basin. The majority
of irrigation intakes are portable and are placed to access water at a low cost. However, adjustmv intakes
to changing water surface elevations requires costs in time and efficiency.

Rural domestic use includes lawn, tree, and small garden irrigation, stock watering, agricultural spraying,
or other small agricultural uses in connection with domestic needs, and other domestic uses, excluding
drinking water. Most domestic intakes serve one household, and many may be used only on a seasonal
basis. The majority of the domestic intakes are portable and are located on-the upper two reservoirs (Fort
Peck Lake and Lake Sakakawea) and in the river reach below Fort Peck Dam. Many of the portable
domestic intakes access water at a low cost because they are placed high in the reservoirs compared to the
minimum operating pool. When the water surface elevation falls below that required for normal operation
of the intake, owners have to move their pumps or extend their pipeline to continue intake operation.

Public intakes provide water for parks, golf courses, other recreational purposes, and fish and wildlife
uses. Most public intakes are located in the mainstem reservoirs and river reaches above Gavins Point
Dam. The operating season varies from intake to intake, but generally occurs either year round or within
April through November. Insufficient water surface elevation may result in increased operation and
maintenance costs. Additional costs related to fish and wildlife intakes could include increases in disease
treatment costs, decreases in units of production, and decreases in acres irrigated. Capital costs could
include intake extension, modification, or location of an alternative source. Some fish hatcheries could be
forced to shut down during periods of low water levels.

Hydropower - At the six mainstem dams. there are 36 hydropower units with a combined capacity of
2,409 MW. These units provide an average of 10.0 million megawatt-hours (MWh) per year, or about 9
percent of the energy used in the Mid-Continent Area Power Pool (MAPP) region. The MAPP region
includes all of fowa. Minnesota. Nebraska. and North Dakota: most of South Dakota; and portions of
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[llinois. Montana, and Wisconsin. Power generated at the Missouri River mainstem dams is marketed
within the MAPP region by the Western Area Power Administration of the U.S. Department of Energy.

Nearly all of the water released from the reservoirs passes through hydropower turbines. Generally, flood
waters in the upper Missouri River basin are stored in the reservoirs and used later for power generation.
It is only during flood storage evacuation events that water must be passed through the emergency
spillways. thus bypassing powerhouses. This occurs most often at the Gavins Point Dam. where water
releases exceed the discharge capacity of the powerhouse about 25 percent of the time.

Recreation - The six large lakes of the Mainstem System and the reaches between and below these lakes
provide recreation opportunities to residents of the States through which the river flows, as well as to
those of neighboring States. Recreational activity is a source of income for businesses catering to boating,
hunting, fishing, camping, and other recreational pursuits, as well as service establishments located near
the niver.

There ars a variety of recreational opportunities on the Mainstem System. Water-based recreation
includes boating, boating-related activities, and swimming. Sport fishing is a primary component of
recreation along the entieg-system. The wetlands along the river corridor provide waterfowl habitat, and
waterfowl] hunting is popular. Hunting for small and large game such as squirrel, rabbit, and deer occurs
on land along the reservoirs and river. The aesthetically pleasing character of the lakes and river reaches
attract sightseers. Camping facilities vary from fully developed to primitive.

Navigation - The Missouri River Navigation and Bank Stabilization Project was designed to prevent bank
erosion and meandering and to provide reliable navigation. This project, authorized by Congress in the
River and Harbor Act of 19435, provided for a 9-foot-deep channel, 300 feet wide, from Sioux City to the
mouth of the river at St. Louis, 4 distance of 735 miles. Construction of the navigation works was
declared complete in September 1981, although corrective work will be required as the river continues to
form its channel in response to changing flow conditions.

Navigation on the Missouri River is limited to the normal ice-free season, with a full-length season of 8
months. At Sioux City. the full-length season extends from March 23 to November 22. At St. Louis, the
full length season extends from April 1 to December 1. When water supplies are above normal, a 10-day
season extension is provided.

Major commodity groups transported on the Missouri River include farh products, food products,
chemicals. petroleum products, building products. sand and gravel, and water materials used to maintain
the bank stabilization and navigation channel. Commercial tonnage. which excludes sand and gravel and
waterway materials, peaked in 1977 at 3.3 million tons and has generally declined since then. During
1984 through 1988, total tonnage transported via Missouri River navigation averaged 6.7 million tons per
vear and commercial tonnage averaged 2.5 million tons per year.

Socioeconomic - Seven States border the Missouri River from Fort Peck Lake to its confluence with the
Mississippi River, and benefit directly from the presence of the river. These States are Montana, North
Dakota. South Dakota, Nebraska, Jowa, Kansas, and Missouri. The Mainstem System is a valuable source
of jobs. recreation, hydropower, transportation of goods, and water supply for powerplants and domestic,
agricultural. and industrial uses. In addition, operation of the mainstem reservoirs affects flows in the
Mississippi River and. . therefore, could affect transportation and the economies of Illinois, Kentucky
Tennessee, Mississippi, Arkansas, and Louisiana.

Historic Properties - Historic properties include historic and prehistoric archaeological sites, historic
architecrural and engineering features and structures, and resources of traditional cultural or heritage
significance to Native Americans and other social or cultural groups. Paleontological resources are fossils
of prehistoric plants and animals. The National Historic Preservation Act (NHPA) and its implementing
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regulations define responsibilities for managing cultural resources when a Federal agency considers an
undertaking. Any undertaking that would affect sites, structures, or objects eligible for nomination to the
National Register of Historic Places merits an analysis of the significance of the effect and potential
avoidance or mitigation measures under the NHPA. The Antiquities Act of 1906 mandates that the
Federal government protect significant fossil discoveries.

General Evaluation of Environmental Effects of Alternatives

This section describes the anticipated effects of the current Water Control Plan and 306 alternatives. The
alternatives are compared in terms of economic and environmental performance. Economic value is
compared for flood control, water supply. hydropower, recreation., and navigation. Environmental
performance is compared for system hydrology, sedimentation and erosion, water quality, wetlands,
fisheries. and wildlife impacts. Erosion of historic properties along the upper three mainstem lakes is also
compared.

The first change considered in the Studv was modifying the criteria for navigation season length and
service level. By reducing service level and season length earlier in a drought, dam releases are reduced
and water is conserved for future use. In the long run the more conservative criteria reduces the number
of nonnavigation years within the 93-year simulation period and improves the overall NED benefits for
navigaton ($0.2 millionfyear). Hydropower benefits also improve ($3.2 million/year) because of the
higher average lake levels. Changes to flood control, water supply, and recreation are slightly positive.

Reduced dam releases and higher lake levels in drought periods resulting from the modified navigation
criteria lead to changes in environmental resources as well. Fish production and habitat improve in the
upper three lakes in response to higher water levels during droughts. Lower summer and fall flows
improve fish production in the lower three lakes. The amount of warmwater fish habitat increases below
the upper three dams because of lower summer and fall flows. Higher storage levels allow coldwater fish
habitat in the river below each of the upper three dams to be maintained at a higher level through drought
periods. The physical habitat for native fish also benefits slightly during drought periods from reduced
summer and fall flows. Wetlands in lake deltas would generally benefit from higher permanent pool
levels. River riparian habitat benefits at the expense of wetland habitat because of lower summer and fall
river flows. Lower summer river flows also benefit tern and plover nesting habitat. Higher permanent
pool levels increase erosion of historical sites. Cee

Overall. the benefits in economic and environmental value outweigh the negative effects. For this reason,
the decision was made to recommend the more conservative navigation criteria.

Like the navigation service level and season length criteria, a decision was made to adopt a modified
intrasystem regulation scheme for the upper three mainstem lakes to improve the overall fish production
in the upper three lakes and fish habitat in their tailwaters. Promoting rising water levels in spring in at
least one of the upper lakes each vear would improve fish habitat, while having only a2 minimal effect on
flows through the lower lakes and river reaches. In general, most resources benefit from this regime,
while none are significantly negatively affected. ’

System release schedule is a key feature of the current Water Control Plan evaluated in the Study. Two
basic schemes were evaluated: NED and EQ. The NED scheme is similar to that of the current Water
Control Plan, while the EQ alternatives adopt a system release schedule that increases spring releases and
reduces late summer releases to provide a more natural river flow regime. There are two different series
within the EQ's, the EQl and EQ2. with the EQI releases not being constrained by flood control
limitations and the EQ2 releases being constrained to minimize overbank flooding.
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In general, the EQ alternatives provide substantiallv lower lake levels. higher spring and early summer
river flows, and lower late summer and fall river flows than the NED scheme. The EQI series reduces
average annual system storage substantially more than EQ2, while EQ2 maintains average annual storage
more similar to the NED alternatives. Monthly average flows are highest in spring for the EQ1 series,
followed by EQ2. and then by the NED series. The opposite pattern occurs in late summer.

The reduced average storage levels and higher spring and lower late summer river flows of the EQ
alternatives lead to substantial reductions in economic value and improvements in environmental
resources. The best economic performing EQ alternatives fall approximately $20 million per year in
benefits below the best performing NED alternatives. The tradeoff comes in higher resource value for the
EQ scheme in (1) fish production in lakes: (2) coldwater reservoir fish habitat; (3) river warmwater fish
habitat; (4) river fish physical habitat; and (3) total wetland habitat.

Between the EQ1 and EQ2 series. the EQ2 series is a substantially better economic performer with $10 to
$20 million greater in total NED economic benefit per year and higher benefits in all five economic
resource categories. The tradeoff in dollars again comes with environmental resources as the EQ1 series
produces 7.to 18 percent higher average annual fish production in lakes, 7 percent less average annual
coldwater fish habitat in lakes, 5 to 8 percent less average annual warmwater fish river habitat, 6 to 11
percent more wetland habitat. 6 to 7 percent less riparian habitat, 0 to 19 percent higher tern and plover
nesting habitat, and 5 to 8 percent more stability for historical sites. There is little difference (<5 percent)
between the two in terms of river physical fish habitat or river coldwater fish habitat.

Among the EQ alternatives is the option for 0, 1, or 2 months of no navigation in the middle of the
navigation season to replicate a natural hydrograph. In general, the split season reduces total economic
benefits from lower navigation, water supply, hydropower, flood control, and recreation value by $4 to $40
million per year for the 2-month no-navigation split. The tradeoff in environmental value is small, with
the greater length of split season (2 months) reducing young fish production O to 6 percent, increasing
coldwater lake fish habitat 5 to 10 percent. increasing coldwater river fish habitat slightly (<5 percent),
decreasing warmwater river habitat slightly (<5 percent), increasing river physical fish habitat slightly (<5
percent), increasing tern and plover habitat 3 to 10 percent, and decreasing historical site protection by 2
to 6 percent. There was little difference in wetland and riparian habitat.

Among the NED and EQ alternatives, raising the permanent pool has little effect on total economic
benefits. except economic benefits decline slightly for many NED alternatives at the 44 and 48 MAF
permanent pools. However, some alternatives with the higher permanent pools show greater benefits than
similar alternatives with lower permanent pools. Changing from the 18 MAF permanent pool to the 44 or
48 MAF permanent pool results in NED benefits shifts of less than $5 million per year or less than 1
percent of the total annual economic benefit. Navigation is most negatively affected with -a decline in
benefits of about 75 percent following extended droughts.

In terms of environmental value, raising the permanent pool among the NED and EQ .alternatives
markedly improves some environmental resources while causing decreases in others. Average annual
voung fish production and coldwater fish habitat in lakes improve approximately 10 to 15 percent when
the permanent pool is increased from 18 to 48 MAF, with most of the improvement occurring during
extended droughts. (Higher pools actually retain normal value during droughts rather than let the value
decline 50 to 100 percent.) Average annual coldwater river fish habitat increases about 5 percent with
higher permanent pools; again. the difference occurs in drought periods. Warmwater fish habitat in rivers
declines 10 to 15 percent with higher permanent pools; however, in this case habitat increases above
normal in droughts. Higher permanent pools result in only a slight decline (<5 percent) in physical
habitat of river fish, with most of the decline occurring during droughts (10 to 20 percent decline from
normal value). For wetlands there is a mixed reaction to higher permanent pools; however, for many
NED alternatives there are predicted declines of up to 10 to 20 percent during droughts with higher
permanent pools. In many. cases there is a similar decline in riparian habitat with higher permanent
pools. There is a mixed reaction to increasing permanent pools for tern and plover nesting habitat; but in
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general. higher permanent pools improve habitat substantially during drought periods. Higher permanent
pools reduce protection of historical sites about 5 percent. with most of the change occurring in the form
of less improvement in protection during drought periods.

Among the NED alternatives, winter. spring/fall. and summer nonnavigation service levels affect system
- releases and the amount of water in system storage during drought periods. In general, higher minimum
nonnavigation season flows reduce average system water in storage levels and increase average seasonal
releases from dams; especially in drought periods.

Higher nonnavigation service levels (releases from Gavins Point Dam) generally lead to a reduction in
average annual NED economic benefits over the 93-year simulation period. The only major exception to
this pattern is the 9 kcfs minimum winter release which has the lowest NED economic value due to very
low water supply benefits.

Environmental resource values vary in response to changes in storage and river flows from changing
nonnavigation service levels. Young fish production in lakes falls in average value approximately 8
percent across the range of nonnavigation service levels studied. Coldwater lake habitat declines only 3
percent across this range” Coldwater river habitat declines with higher winter and spring/fall service levels
slightly (<1 percent) and increase slightly (<1 percent) with high summer service levels over the range of
alternatives. Warmwater river habitat has the opposite pattern to coldwater river habitat. Physical river
fish habitat improves about 5 percent over the same range of alternatives, with most of the change due to
winter and spring/fall service level changes. Wetland and riparian value varies little (<2 percent) over the
range of seasonal nonnavigation service levels. Tern and plover nesting habitat increases slightly (<2
percent) with higher spring/fall flows, decreases 5 percent with higher winter flows, and varies slightly up
and down in value in response for summer service levels depending on permanent pool, and spring/fall
and winter nonnavigation service level. Historical site stability increases on average about 5 percent over
the range of nonnavigation service levels studied. )

Detailed Evaluation of Environmental Effects of Seven Alternatives

This section describes the anticipated effects associated with the seven alternatives subjected to a more-
detailed evaiuation. It concludes with a comparative analysis of these effects. The use of average annual
values for the entire 93-year simulation period can obscure the impact on a. particular resource or use.
Because much of the difference in impacts occurs during drought periods, this section presents discussion
of impacts during the major drought and subsequent recovery period (1930 through 1950).

Total NED benefits and EQ resource values do not vary much by changes in permanent pool, so an
analysis of the flow series was conducted to identify these alternatives. The flow series that maximizes the
NED benefits across all permanent pools is the flow series with a minimum of 12 kcfs in the winter, 9 kcfs
in the nonnavigation spring/fall, 25 kcfs in a nonnavigation summer, modified navigation service criteria,
and modified intrasystem regulation criteria. Past operational experience on the Mainstem System has
shown that a winter minimum flow target of 12 kcfs is reasonable, because it provides adequate water
supply to the water intakes on the river from Gavins Point Dam to St. Louis. Also, experience has shown
that a nonnavigation spring/fall flow target of 9 kcfs is adequate. There is no corresponding experience
with a nonnavigation summer release. because none has occurred since the system became operational.
The current Water Control Plan, which is based on this operational experience, has a flow series of 12
kcfs in the winter, and 9 kcfs in the spring/fall and summer. Because the flow series with a minimum of
12 kcfs in the winter, 9 kcfs in the nonnavigation spring/fall, 25 kcfs in a nonnavigation summer,
modified navigation service criteria, and modified intrasystem regulation criteria maximizes the NED
benefits across all permanent pool levels. and past operational experience reinforces that conclusion, it
was chosen as the NED flow series for detailed evaluation.
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A process to identify a flow series for the EQ alternatives was also conducted. In the final formulation of
the 307 alternatives, special emphasis was given to improve conditions for reservoir fisheries, wetlands,
and tern and plover habitat above the current Water Control Plan. The current Water Coantrol Plan
represents conditions that satisfy ESA requirements for terns and plovers as outlined in a biological
opinion issued by the U.S. Fish and Wildlife Service. It was therefore reasoned that any alternative that
improves habitat conditions above the current Water Control Plan would be adequate to satisfy tern and
plover requirements. All the alternatives. except some of the EQ1 series. improve conditions for all of the
aforementioned resources above the current Water Control Plan. Therefore. these resources were not
included in the criteria for choosing the EQ flow series for detailed evaluation.

The river physical habitat and river warmwater values represent effects to the native river fish community
which includes the Federally listed pallid sturgeon and a number of Federal candidate species that have
good potential to be listed in the future. The current Water Control Plan has not undergone ESA
compliance for the pailid sturgeon but is thought to be inadequate in satisfving pallid sturgeon
requirements under the ESA. Therefore, improvement in these values was considered especxallw critical in
choosing the EQ flow series for detaxled evaluation.

The river warmwater value” function is not very discriminating among the alternatives because river
temperature is more dependent on structural outlet configuration at the dam than on permanent pool and
release changses. Therefore. it was decided to choose the flow series that maximized river physical habitat
across all permanent pool levels. An EQI flow series with 2 summer moaths of no navigation support
provided the greatest physical habitat value. Use of this flow series, however, resulted in unacceptable
levels of flood damage because the EQ1 alternatives do not have downstream flood control constraints.
Flood control was therefore included in the criteria by identifying the flow series that maximized the sum
of river physical habitat values and flood control benefits across permanent pool levels. Using this
criteria, the EQ2 flow series was chosen which also, unlike the EQ1 flow series, improves reservoir
coldwater habitat. The use of the NED and EQ flow series provides a good basis for presenting critical
resource compatibilities and conflicts.

Selection of the permanent pool levels shown for the NED and EQ flow series was somewhat simpler. It
was determined that the 44-MAF permanent pool series generally provided better NED benefits than the
48-MAF permanent pool series counterparts. Also, the chosen NED and EQ flow series could not be used
in the reservoir simulation without drawing total system water in storage below the 48-MAF permanent
pool level during the drought of the 1930s. Therefore, the 18-MAF, 31-MAF, and 44-MAF permanent
pool series were chosen to represent the effects of the range of permanent pool levels being considered.
This decision results in six alternatives: three NED alternatives and three EQ alternatives. . The seventh
alternative selected for detailed discussion is the current Water Control Plan, which is included for
comparison purposes. .

The alternatives affect the many resources differently than the current Water Control Plan. These
differences are a result of a change in flow series and changes in permanent pool levels.

For the 93-year simulation period. the NED flow series has the largest effect on tern and plover habitat
(+41 percent). Smaller positive differences occur for young-of-year fish production (+13 percent),
reservoir coldwater habitat (=9 percent), and wetland habitat (+8 percent). Even smaller negative
differences occur for historic properties (-6 percent) and riparian habitat (-4 percent). The differences for
the riverine fisheries categories — river coldwater habitat, river warmwater habitat, and river physical
habitat -- are 2 percent and less for a change to the NED series while staying at the 18-MAF permanent
pool.

Raising the permanent pool above 18 MAF for the NED series does not result in much greater differences

for the environmental resources over the 93-year period. For a 31-MAF permanent pool, the differences
from the current Water Control Plan are within 3 percent of the differences for the 18-MAF permanent
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pool. For the 44-MAF permanent pool, the differences are no more than 10 percent higher. with five of
the nine resources being no more than 5 percent greater.

The NED flow series follows the same trends for the 21-year simulation period of the 1930s drought and
subsequent recovery period as they did for the 93-year simulation period. The differences however are
more pronounced for two of the resources -- tern and plover habitat (+71 percent) and reservoir coldwater
habitat (+27 percent).

Again, the 21-year drought simulation period percentage values are somewhat larger for the higher
permanent pool alternatives. . Increasing the permanent pool to 31 MAF for the NED series does not result
in much change in the differences except for reservoir coldwater habitat (+45 percent) and river
warmwater habitat (-10 percent). All of the other differences are within 7 percent of the values for the 18-
MAF permanent pool.

Increasing the permanent pool to 44 MAF significantly improves tern and plover habitat, which increases
to 128 percent over the current Water Control Plan. Reservoir coldwater habitat for the 44-MAF
permanent pool improves to +91 percent greater than the current Water Control Plan. Two resources
experience substantial ne€gative changes with increase in permanent pool to 44 MAF. River warmwater
habitat decreases to a -30 percent difference, and historic properties decrease to a difference of -24 percent
over the 21-vear simulation period. .

For the 93-year simulation period, the alternatives of the EQ flow series result in differences from the
current Water Control Plan that somewhat vary from those described for the NED flow series. The
differences do not change much among the various permanent pool levels. The greatest differences occur
for tern and plover habitat, which has differences in the low to mid +30s at all permanent pools. Smaller
positive differences occur for reservoir coldwater habitat (+11 to +24 percent), young-of-year fish
production (+11 to +21 percent), river physical habitat (+12 percent for all three), and wetland habitat (+3
to +10 percent). Small negative differences occur for all three EQ alternatives for riparian habitat (-14 to
-17 percent) and historic properties (-3 to -13 percent). Differences for the other two resources. (river
coldwater, -4 to +2 and river warmwater, +6 to -8) vary from positive to negative, depend.mg on the
permanent pool level.

The most important percentage difference among all of the environmental resource values for the 93-year
simulation period is the 12 percent for river physical habitat. The NED series provided essentially no
improvement to this resource category, which measures effects to the physical habitat of the native
riverine fish community. This community includes the endangered pallid sturgeon and other species that
are candidates for Federal listing.

Differences between the EQ alternatives and the current Water Control Plan for the average annual total
environmental resource values are more noticeable for the 21-year drought simulation period. Both tern
and plover habitat (+68 to +93 percent) and reservoir coldwater habitat (+41 to +127 percent) are the
greatest benefactors of the change in the operational plan. Young-of-year fish production benefits
increase dramatically during this stress period with increased permanent pool (+6 to +46 percent).
Wetland habitat (+4 to +16 percent) and river physical habitat (+7 or +8 percent) benefit under all three
EQ alternatives. Riparian habitat (-16 or -17 percent), river warmwater habitat (-2 to -33 percent), and
historic properties (-7 to -30 percent) are adversely affected by the alternatives of the EQ flow series.
Initially, river coldwater habitat (-3 percent for 18-MAF permanent pool) is adversely affected; however
increased permanent pools improve this habitat (+5 for 31 MAF and +15 for 44 MAF).

For the 21-year drought simulation period, the EQ alternatives are the only ones that noticeably improve
nver physical habitat substantially. as was the case for the 93-year simulation period.

An alternative was formulated to simulate constant pool levels in the six mainstem reservoirs and natural
flows in the river reaches. Comparison of the average annual total resource values of this constant pool
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level alternative to the seven alternatives provides some insight as to how close the values for the seven
alternatives compare to those for natural flow conditions. It also provides perspective on the magnitude of
potential maximum changes to the various environmental resources.

Tern and plover habitat values under the seven alternatives (-62 to -74 percent) are significantly less than
the values for the constant pool level alternative.. Wetland habitat (-14 to -22 percent), river warmwater
habitar (-11 to -23 percent), and river physical habitat (-7 to -17 percent) are less under all of the seven
alternatives. This result makes sense because altering the natural flows has adversely affected the native
river ecosystem. Riparian habitat (+20 to +44 percent) and river coldwater habitat (+4 to +11 percent) are
positively affected by the seven alternatives. Again, this makes sense because alteration of the natural
flows has positively affected riparian habitat and provided river coldwater habitat for artificially
propagated species. A mixture of positive and negative differences occur for young-of-year fish
production, reservoir coldwater habitat, and historic properties. This also makes sense because changes in
these values are affected by changes in permanent pool levels and not river flow.

* During the 93-year simulation period, total NED value was essentially unaffected by increasing the
permanent pools among the three NED alternatives. Only one of the use categories is affected by more
than 4 percent, and that iShavigation. The differences in effects ranged from +1 percent for the 18-MAF
permanent pool to -43 percent for the 44-MAF permanent pool.

Differences during the 21-year drought simulation period are greater than during the 93-year period.
Navigation continues to be affected the most with a change in benefits as great as -72 percent, as
compared to the benefits of the current Water Control Plan. As during the 93-year simulation period, the
navigation NED benefits are greater (+5 percent) for the 18-MAF permanent pool alternative than for the
current Water Control Plan. Hydropower (up to +9 percent) and recreation (up to +22 percent) are
noticeably improved for the NED alternatives with higher permanent pools. Total NED differences are
not very large for the alternatives, ranging from +2 percent for the 18-MAF permanent pool alternative to
+4 percent improvement for the 44-MAF permanent pool alternative during the 21-year drought
simulation period.

Operation of the Mainstem System under the EQ alternatives results in a loss of total NED benefits over
the 93-year simulation period. The difference from the total NED benefits of the current Water Control
Plan is only -1 to -2 percent, with the difference being lower with a higher permanent pool. Even though
the percentage difference is low, the actual difference is substantial for the three EQ alternatives. This
difference ranges from $17 million per year for the 43-MAF permanent podl alternative to $20 million per
year for the 18-MAF permanent pool alternative.

Navigation again receives the most losses with a change from the current Water Control Plan. The
differences for the 93-year simulation period range from -39 percent for the 18-MAF permanent pool
alternative to -62 percent for the 44-MAF permanent pool alternative. Flood control (-5 to -8 percent) is
the only other use category that differs by more than 3 percent over the 93-vear simulation period.

The greatest portion of the average annual total NED benefits comes from hydropower (49 percent) and
water supply (43 percent). Because these two uses are not affected by more than 2 percent, the total NED
benefits are basically unaffected by a switch to the EQ alternatives during the 93-year simulation period,
as indicated by the total dollar amounts and the percentage changes. ’

Differences in the total NED benefits among the EQ alternatives over the 21-year drought simulation
period range from -2 percent for the 18-MAF permanent pool alternative to +1 percent for the 44-MAF
permanent pool alternative. Even though the total NED benefits are basically unaffected by a change to
the NED or EQ flow series, the navigation economic differences are again substantially affected (-36 to
-78 percent) during the 1930s and 1940s by a change to the EQ flow series. Flood control (-7 to -11
percent) and recreation (+2 to +20 percent) are the two use categories that experience differences greater
than 10 percent for the alternatives of the EQ flow series. Hydropower. however, experiences up to +9
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percent difference and water supply -6 percent difference. The percentages are somewhat small; however,
these two uses have the greatest portion of the total NED benefits (92 percent for the current Water
Control Plan). These are also the two use categories that have differences in the +10 to -10 percent range
during the 21-vear drought simulation period. Because one difference is positive and one negative, the
differences for these two use categories tend to cancel each other out. resulting in a relatively small
change in total NED benefits for the alternatives of the EQ flow series.

An analysis was conducted to determine how much of the maximum of the average annual benefits for
each use category of the array of 307 alternatives are lost by the seven alternatives during the 21-year
drought simulation period. Average annual NED benefits data for the 93-year simulation period are
available for the array of 307 alternatives. The maximum for each use category was identified from this
array. and the 21-year average annual NED benefits for each use category were compared to-these values
to derive the percent reduction in benefits during this drought and subsequent recovery period.

Both positive and negative percent differences occur for the current Water Control Plan. Average annual
flood control benefits increase (+18 percent) for the current Water Control Plan during the 21-year
drought simulation period because there is a higher proportion of major floods during this period that are
reduced by the mainsterh reservoirs. Although there is 1 year (1937) without navigation, which results in
increased water supply costs for mainstem thermal powerplants that year, and increased costs for reservoir
intakes throughout the period, water supply benefits are essentially the same during this period as they
were over the 93-year simulation period. This result occurs because capital improvement costs at the
powerplants are not required during this period (capital improvement costs occurred in 1928). Average
annual benefits for hydropower, recreation, and navigation are lower (-14, -19, and -36 percent,
respectively) in the 2 1-year drought simulation period.

Changing to the NED flow series, the 18-MAF permanent pool alternative results in minor changes to the
percentage differences. This is also the case for the 31-MAF permanent pool alternative except for
navigadon. which loses a larger portion (68 percent) of the maximum benefits during the 21-year drought
simulation period. For the 44-MAF permanent pool alternative, navigation loses another 14 percent (total
loss of 82 percent), and recreation gains another 8 percent (loss of 2 percent). The recreation gain to +2
percent is a recovery of 17 percent of the 19 percent difference for the current Water Control Plan.

The changes in permanent pool for the EQ flow series over the 21-vear drought simulation period respond
similarly to the same changes for the NED flow series for the same period. Notable differences occur for
flood control (a loss of gained benefits from 7 to 9 percent as compared 6 the NED alternatives) for all
three alternatives, water supply (6 percent greater loss of maximum benefits) for all three alternatives, and
navigation for the 18-MAF and 31-MAF permanent pool alternatives (additional losses of 39 and 11
percent. respectivelv). There is no difference between the corresponding permanent pool alternatives for
hydropower, and there is a very small difference for recreation.

Distribution of the total average annual direct regional economic development (RED) benefits among the
seven States along the Mainstem System and to an “"other" category (includes other States such as
Wyoming and Minnesota) provides some insight on which States gain, lose; or experience no effect for
each of the seven alternatives. Both simulation periods were selected for this comparative analysis because
there are dramatically different total direct RED benefits through the drought of the 1930s and subsequent
recovery period, as compared to the remainder of the 93-year simulation period.

Over the 93-year simulation period, many of the States experience differences in direct RED benefits of
less than 0.5 percent from a change from the current Water Control Plan to an NED alternative. Four
States and the, other category experience virtually no difference in changing to the 18-MAF permanent
pool NED alternative. Montana. North Dakota. and Iowa have a 1-percent increase for the change. '

North Dakota and Montana direct RED benefits increase about 1 percent for an increase to the 31-MAF
permanent pool. South Dakota and Nebraska continue to break essentially even, and they are joined by
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fowa  Kansas begins experiencing a measurable loss of 4+ percent (only $0.8 million per year over the 93-
vears). Missouri also experiences a loss. which. at only 1 percent. totals $1.5 million.

Only Nebraska (-$1.0 million) continues to experience essentially the same 93-vear average annual direct
RED benefits. based on percentage differences. for a raise to a 44-MAF permanent pool. Montana (+$1.3
million). North Dakota (+$5.2 million). and the other category (+$2.8) gain another percent to +2 percent
for this change. South Dakota (+$3.3 million) joins the percentage gainers with +1 percent. Iowa (-$2.4
million, -1 percent) now loses direct RED benefits. and the losses to Kansas (-$1.9 million. -9 percent)
and Missouri (-$2.9 miilion. -2 percent) are greatest for the NED alternatives with the 44-MAF
permanent pool.

Overall. total average annual RED benefits over the 93-year simulation period are essentially the same for
all of the NED alternatives. This, however. is not the case for the 21-year drought simulation period.
Total direct RED average annual benefits during this drought and subsequent recovery period improve by
2 to 3 percent for a change to the NED alternatives.

All but Missouri gain direct RED benefits over the 21-year drought simulation period with a change to the
18-MAF permanent pool NED alternative. The gains range from 1 to 5 percent.

The other category (+$5.2 million, +6 percent) and Montana (+5.6 million, +7 percent), North Dakota (+$
18.1 million, +5 percent), and South Dakota (+$13.5 million, +3 percent) experience even greater average
annual gains over the 21-year drought simulation period for the 31-MAF permanent pool NED
alternative. Nebraska continues to have a 2 percent gain (+$10.2 million), and Iowa (+$1.7 million, 1
percent) still has a gain. Kansas (-$1.9 million. -9 percent) and Missouri (-$2.7 million, -2 percent) begin
to experience losses for this alternative.

The three upper basin States (Montana, +12 percent; North Dakota, +9 percent; and South Dakota, +6
percent) and the other category (+10 percent) have even greater gains for the 44-MAF permanent pool
NED alternative. Nebraska continues to have a 2-percent gain; however, Iowa (-1 percent) joins Kansas
(-21 percent) and Missouri (-3 percent) with losses of 1 percent or more.  The losses range from $2.4
million for Iowa to $4.5 million for Missouri (Kansas loses $4.3 million) for this alternative. '

Total average annual direct RED benefits decline by 1 percent over the 93-year simulation period with a
change to the EQ flow series. Increases in the permanent pool do not affect this percentage.

For the 18 MAF permanent pool EQ alternative, the 1-percent loss would be primarily distributed to
Nebraska (-1 percent). Iowa (-3 percent), Kansas (-5 percent), and Missouri (-3 percent). The upstream
States and the other categorv continue to have a difference of less than 0.5 _percent.

Raising the permanent pool to 31 MAF provides a gain of 1 percent to Montana and North Dakota,
essentially no change to South Dakota and the other category, and no increase to a minor increase
(another 1 to 2 percent) in losses to the four States downstream from the mainstem reservoirs.

The three upper basin States and the other category gain another 1 percent for a change from the 31-MAF
permanent pool alternative to the 44-MAF permanent pool alternative over the 93-year simulation period.

Generally, three of the four lower basin States losses continue to grow, while Nebraska's losses remain at 2
percent. ' '

The largest loss (-2 percent) of total average annual direct RED benefits occurs for the 18-MAF
permanent pool EQ alternative during the 21-yvear drought simulation period. - Even though the change in
toal direct RED benefits for the other two EQ alternatives is zero, the gains and losses among the States
are larger over the more stressful 21-vear drought simulation period. '
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The upper basin States' gains and the lower basin States' losses over the 21-vear drought simulation period
increase with permanent pool for the EQ alternatives. For the +4-MAF permanent pool alternative, the
gains in the upper basin States total $38.6 million and the losses in the lower basin States total $47.3
million. North Dakota (+9 percent) is the largest gainer at $19.3 million. and Towa (-13 percent) is the
largest loser at $21.4 million. Most of North Dakota's gain is due to the increase in permanent pool. and
most of Iowa's loss is with the change to the EQ flow series. In general. this relationship is the case for all
of the States. with the exception of Kansas, which loses more average annual direct RED benefits due to
the increase in permanent pool over the 21-year drought simulation period.

Maximum 93-vear average annual direct RED benefits were identified for each State for the seven
alternatives for comparative purposes. The 93-year maximum benefits are generally higher than the 21-
vear average values for the basin States. with the exception of Missouri. Because the greatest share of the
direct RED benefits to Missouri are for flood control and water supply and both had higher values in the
21-year drought simulation period versus the 93-year simulation period. Missouri shows either a gain or
no gain for all seven alternatives in the 21-year drought simulation period.

Operation under the current Water Control Plan through the 1930s and 1940s results in the greatest
losses, as compared to potential maximum of the seven alternatives, to Montana (-16 percent), North
Dakota (-11 percent), and South Dakota (-9 percent) and the other category (-15 percent). Smaller losses
occur in Nebraska (-3 percent), Iowa, (-3 percent), and Kansas (-6 percent). Missouri experiences
increased average annual benefits in this short period of 5 percent for operation under the current Water -
Control Plan.

Changing to the NED flow series either has no effect or very little effect on all of the States and the other
category for the 18 MAF permanent pool alternative. A notable change occurs for Kansas (-5 percent for
the 18 MAF permanent pool alternative, -15 percent for the 31 MAF permanent pool alternative, and -26
percent for the 44 MAF permanent pool alternative) as the permanent pool is increased. Generally, the
upper basin States experience lower losses, Nebraska is relatively unaffected, and other lower basin States
experience somewhat slightly increased losses over the 21-year drought simulation period as the
permanent pool is increased for the NED alternatives. '

The losses of average annual direct RED benefits for the EQ alternatives during the 21-year drought
simulation period are very similar to those described for the NED alternatives. The most notable
differences are for Nebraska and Iowa. These two States experience somewhat greater losses of maximum
benefits for the EQ alternatives. These losses are about 4 percent greater for Nebraska and 12 percent
higher for Jowa across all three permanent pool levels.

In general, it appears to make no difference in terms of flow series (NED versus EQ) for the upper basin
States; whereas, there is a difference for three of the four lower basin States (except Kansas). particularly
Towa. All upper basin States experience decreased direct RED losses for increasing permanent pools, and
the lower basin States experience increased direct RED losses for increasing permanent pools.

Mississippi River - Releases from Gavins Point Dam affect flows on the Mississippi River from St. Louis
to its mouth. The effects are most pronounced from the mouth of the Missouri River at St. Louis to the
mouth of the Ohio River at Cairo, Illinois. A change from the current Water Control Plan would cause
litde difference in average monthly Mississippi River flow at St. Louis for the 93-year simulation period.
There are, however, critical low flow periods during which the Missouri contribution to Mississippi River
flow can be critical to navigation.

One of the critical periods during the 93-year simulation period is October and November 1939. The
value to Mississippi River navigation varies by about $200 million in 1939 between the seven alternatives
analyzed in detail. However. these critical periods are few in the 93-year period, and values averaged over
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the entire period show lirtle variance based on a percentaoe of the total value of Mississippi River
navigation.

The addition of navigation targets for the Mississippi River at St. Louis was also investigated. Three
levels of Mississippi River navigation target were added to each of the NED and EQ alternatives. The
analysis showed that addition of these targets could alleviate some of the critical period Mississippi River
navigation impacts. However. averaged over the entire 93-vear simulation period. they would not result in
large percentage change to the total Mississippi River navigation benefits.

Study Conclusions

This section describes the major conclusions of the Study and outlines the selection factors that will be
used to determine a preferred alternative.

As previously stated. the purpose of this study is to determine if the current Water Control Plan best meets
the contemporary needs of the Missouri River basin. Therefore, the current Water Control Plan was
considered as the baseline for comparison of alternative water control plans. Study conclusions relate to
changes in resource effects based on deviations from the current Water Control Plan. ’

The major decision variables in selecting a water control plan are flow series, either NED or EQ;
permanent pool size; method of intrasystem regulation; and navigation service level criteria. Within the
EQ flow series, additional decision variables are the amount of flood control constraints and the number
of months of no navigation support during the summer.

From an economic perspective, the selection of flow series only affects economic impacts downstream
from Gavins Point Dam. Selection of an EQ flow series does not substantially reduce total NED value;
however, the split navigation season aspects of the EQ flow series severely reduces navigation benefits.
Flood control and water supply benefits are reduced to a lesser extent. Either flow series does not reduce
the amount of wetland habitat, and it is not substantially increased unless increased flooding is allowed.
The EQ flow series substantially reduces the amount of riparian habitat. Tern and plover habitat is
greater under the NED flow series. Young-of-vear fish production and reservoir coldwater fish habitat are
about the same with either flow series. River warmwater fish habitat is slightly improved and river
coldwater fish habitat is reduced with the EQ flow series. Native fish physical habitat is substantially
higher with the EQ flow series. The NED flow series provides reduced exposure of known historic
properties to wave action.

Increasing the permanent pool size has little impact on total economic benefits. Hydropower and
upstream recreation benefits are slightly improved with higher permanent pools, while navigation benefits
are sharply reduced as permanent pools are increased. The net effect is a shifting of economic benefits
from the downstream States to the upstream States as permanent pools are increased. This shifting of
benefits is greater in times of severe drought. Increasing the permanent pool has little impact on young-
of-year fish production, except in times of drought when higher permanent pools have better young-of-
year production. Increasing permanent pools has little impact on native fish habitat. improves reservoir
coldwater fish habitat. reduces river warmwater fish habitat, and improves river coldwater fish habitat.
Wetland and riparian habitat are not substantially impacted by increasing permanent pool levels.  Higher
permanent pools subject historic properties along the upstream reservoirs to increased wave action.

Use of a modified scheme for intrasystem regulation improves most environmental and economic
benefits. There is a slight reduction in flood control benefits, a small reduction in riparian habitat, and a
small increase in exposure of historic properties to wave action. Otherwise, all benefits are improved by
modifying the intrasystem regulation scheme. '

19 A1-81


bergquistd


Use of the more conservative navigation service level criteria improved economic and environmental
benefits during drought periods. This criteria reduces the navigation service level earlier in a drought.
conserves water in reservoir storage. and reduces the number of nonnavigation years.

Eliminating flood control constraints in the EQ flow series results in increased wetland habitat. better
reservoir fish production. and a slight improvement in native fish physical habitat. Economic
performance is substantially reduced when flood control constraints are eliminated.

Among the EQ alternatives is the option for 0, 1 or 2 months of no navigation support in the middle of the
summer. Economic benefits are reduced slightly when the navigation season is split, with navigation and
water supply benefits being impacted the most. Physical habitat for native fish is greatest with a 2-month
split in the navigation season.

The total NED economic output of the system can be maintained within a few percentage points of
maximum for a very broad range of alternatives. This range is broad enough that it does not appear to
limit the consideration of any other factor. Because it does not constrain the preferences, total NED
economic output is not likely to be a distinguishing factor in selecting the preferred plan.

There are many different and often competing resources within the EQ factor. Nine individual resources
make up the EQ factor in this analysis. Although there are some differences and minor conflicts among
these resources, over a long period they are quite compatible. The most important distinguishing feature
is the improved physical habitat for native riverine fish species (including the endangered pallid sturgeon) -
provided by the EQ alternatives. This results in a preference, from an EQ standpoint, for the EQ
alternatives over the NED alternatives and the current Water Control Plan at all permanent pool levels.

Even distribution of NED economic effects of drought among project. uses is desired, if possible.
Navigation receives the greatest percentage reduction in benefits during a drought. This is because
navigation is a large water user and is affected the most by conservation measures during water shortages.
Also, higher permanent poo! alternatives provide less water for navigation and other riverine uses during
droughts. Therefore. the current Water Control Plan and the NED alternatives with the smallest
permanent pool provide the most even distribution of NED economic effects on a percent basis. The
distribution becomes more unbalanced with the intermediate pool NED alternatives and the smallest
permanent pool EQ altermatives. The distribution becomes extremely unbalanced for the NED
alternatives with the larger permanent pool and the EQ alternatives with the intermediate and largest
permanent pools. '

It would also be desirable to distribute the RED economic effects of a drought evenly among the affected
States. The most even RED economic distribution is provided by the smallest permanent pool EQ
alternatives followed closely by the EQ alternatives with intermediate permanent pools and the NED
alternatives with the largest permanent pools. Least preferable are the current Water Control Plan and the
largest permanent pool EQ alternatives.

Three of the four plan selection factors are fairly compatible. Total NED economic output, environmental
quality, and even RED economic geographical distribution appear reasonably well served by the EQ
alternatives with the smallest and intermediate permanent pools. This preference is driven primarily by
the improved physical habitat for native riverine fish species provided by the EQ alternatives. However,
even distribution of NED economic effects of drought among the uses is not well served by the smallest
and intermediate permanent pool EQ alternatives. These alternatives result in a considerable shift of the
effects of drought from water supply, hydropower, and recreation to navigation. No alternatives have been
identified that provide substantially improved physical habitat for native riverine fish species without
shifting the effects of drought to navigation. Selection or development of a preferred plan must contend
with this major conflict.
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STANDING ROCK SIOUX TRIBE
MISSOURI RIVER MASTER MANUAL AND
ENVIRONMENTAL IMPACT STATEMENT
REVIEW AND COMMENTS
JULY 7, 1993

EXECUTIVE SUMMARY

1. The history of Federal Policy towards Indian water rights in
the Missouri River Basin must be reversed for the preservation and
survival of the Indian people.

2. The United States Army Corps of Engineers Master Manual Review
and preliminary draft Environmental Impact Statement do not
consider Indian water rights. This institutional policy of studied
ignorance will bring about difficulty or impossibility of Indian
water use and benefits, will place at risk substantial economies
based upon an artificially secure management scheme, and will
necessitate revisitation of the Master Manual.

3. The hydropower benefits of the Missouri River Basin have-
substantially repaid the Federal Treasury, and the Missouri and
Mississippi navigation industry prospers along with other
downstream users, while the upstream tribes remain among the
poorest people in the nation and still i.ave to haul their own
water. Indian and rural people pay the highest electrical rates in
the country. '

4. The Standing Rock Sioux Tribe on Oahe Lake 1is subject to
drastic water 1level flucuations affecting access, municipal and
irrigation water 1intakes, 1livestock, and shoreline development
without compensation for hydropower, navigation, and endangered
species protection usage of Indian water. Standing Rock Sioux
Tribe estimates its water rights necessary just to irrigate 303,000
acres on the reservation are 1.2 million acre “féet annually.

5. The Master Manual review must be broadened to account for
Indian interests.

6. The simulation mcdel which forms the basis of the Master
Manual Review and Update is incapable of incoporating Indian water
rights, does not allow for consumptive use depletions or
argricultural purposes, and does not provide for future depletions.
The model is biased against the Tribes and upper basin states in
favor of down stream states.

7. The model is insensitive to the 307 alternatives and results
in minimal variation for hydropower, water supply, recreation, and
flood control and is only sensitve to navigation.

iv
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8. The Master Manual Review has ommitted a basin wide cordinated
perspective and is therefore ineffective as a tool for management
for the Missouri River System.

9. The McCarran amendment, state court jurisdicticn cover Indian
water rights, erosion of the Winter's Doctrine, and forced state
settlement by threat of 1litigation, present a harsh climate for
the protection of Indian water rights and thus the survival of the
Indian people. )

10. The COE perpetuates the dilema by refusing to acknowledge
Indian water rights, and non-Indians continue to develop unused
Indian water. Therefore congressional oversight of -the Master
Manual Review 1is necessary. New Indian water policy and
institutional management structures are necessary to protect Indian
water rights and keep the Indian people from being planned out of
existence.
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STANDING ROCK SIOUX TRIBE )
MISSOURI RIVER MASTER MANUAL AND ENVIRONMENTAL IMPACT
STATEMENT REVIEW AND COMMENTS
July 7, 1993
I.

INTRODUCTION

This is a matter of utmost importance to the Standing Rock
Sioux Tribe and the other tribes of the Missour.i River Basin. The
Indians are at a point where the history of federal policy towards
our water righ£§ in the Missouri River, its tributaries and the
aquifers of the Basin r;xust be reversed in order to preserve oux

water rights, and hence, our very survival.

In presenting Standing Rock Sioux Tribe's preliminary comments
and recommendations to you, Senator Inouye, we will discuss. the
nature and scope of Standing Rock's water entitlements, the
fundamental flaws in the United States Army Corf:s of Engineer:
Master Manual Review Process, the impacts of the Corps®' flawe«
review process, and the course of action Sfé—fiding Raock desires t«

pursue.

Our entitlements tc water are presently perfected, full:
vested water rights which are so senior as to bear an immemoria’
priority. Their enforcéability and related attributes proceed, i:
part, from trust obligations imposed upon fhe United States arisin

out of the Fort Laramie treaties and related documentation
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Enforcement and protection of these rights often entail exercise of
jurisdiction over off-reservation activities. The sources of water
available to these rights include surface supplies such as streams,
lakes, and springs as well as subsurface supplies of every

description, whether regarded as tributary or not.

In improving and maintainipg our homeland's economy, Standing
Rock Sioux Tribe has and will make use of water for a wide variety
of both consumptive as well as non-consumptive purposes. These
purposes include priceless religious, cultural, and environmental
water uses (including the restorationlof injured sources) as well
as those uses such as irrigation, domestic and power production
which are more traditionally measured 1in monetary terms. Our
rights also include a great deal of flexibility in their enjoyment
so as to enable us to change, sell or lease water from time to time
as conditions warrant. Our water entitlements also include rights
to equitable parficipation in the present and prior benefits of

certain on-reservation and off-reservation, water-related projects.

The Standing Rock Sioux Tribe, along with other Indian nations
in the upper Missouri River Basin, have substantial water rights to
the Missouri. The U.S. Army Corps of Engineers (COE) manages the
MissourivRiver, and in doing so is not giving consideration to the
instream and consumptive water needs of thg Tribes. The Corps of
Engineers recently released a Prelimihary Draft Environmental

Impact Statement (PDEIS) on Missouri River Operations, and of the

2
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307 alternatives for operations there is no consideration of the
rights of the Tribes. The process' of considering alternative
management schemes is proceeding without inclusion of the need tc¢
provide stored water to Standing Rock and the region's other

Tribes.

The Corps' flawed review process seems to have been maintainec
independently of the congressional mandgte imposed on the President
by the Western Water Policy Review Act of 1992 ("Review Act"). As
you know, the Rgview Act hotes that the competing demands of n¢
fewer than fourteen federal agencies adversely affect the efficien:
handling of water policy which must incorporate planning for al.
competing federal, state, and local interests as well as the Indias
Tribes. - The Review Act requires that a comprehensive analysis b
made and reported on within three years. The Corps' curren

process can only impair the realization of this mandate.

We are seriously concerned that the Corps' continue
institutional policy of studied ignorancé‘fﬁgarding Indian wate
rights will bring about 1) the difficulty or impossibility on th
part of the Standing Rock Tribe in quickly and efficiently securin
the full benefits of its extensive water entitlements; 2) th
difficulty or impossibility on the part of non-Indian interests i
properly preparing for the certain changes in water management an
use which assertion and exercise of Indian water rights will cause

and 3) the necessity for the Corps to revisit all of its pric
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actions because of its failure to consider the impact on the Master

Manual Review Process of the Western Water Policy Review Act.

The Secretaries of Enerqgy, Defense and Interior have failed to
preserve, protect and aséist in the development of our wvaluable
rights to the use of water. The Master Manual and associated
PDEIS, developed by the Corps‘of‘Engineers, will perpetuate the
diminishment of our water rights, and we will be excluded from the
substantive benefits of the Pick-Sloan Program for the Missouri

River.

A. Master Manual Background‘

The Corps of Engineérs opei‘ates the six dams upstreain to
downstream (Ft. Peck, Sakakawea, Oahe, Big Bend, Fort Randall, and
Gavins Point) along the main stem of the Missouri River, pursuant
to its Missouri River Main Stem Reservoir System Reservoir
Regulation Manual (Master Manual). The drought and the manner in
which the Corps operates the dams hé;z resulted in severe
reductions iJ14the water levels of the reservoirs in the uppér
Missouri River Basin. Standing Rogk borders néarly 100 miles of
Lake Oahe, the largest réservoir in the system. The water levels

at Oahe are approximately 20 feet lower than normal, resulting in

thousands of acres of lake bed being exposed, as mud flats.
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As -a consequence of these developments the upper basin states
filed a lawsuit against the COE in 1991, seeking an injunction

against the Corps' making certain water releases at the upper basin

dams. State of South Dakota et. al. v. Needham et. al., Civ. No.
91-26 (D.N.D. 1991). The Flood Confrol Act of 1944 does vest in
the COE considerable latitude in the operation of the dams, and the
court denied the injunctive relief. Nevertheless, the COE did
agree to re-evaluate the Master Manual. On March 15th, Standing
Rock Tribal representatives met with the COE's reservoir operatioh
staff that are_undertaking the Master Manual review. We learned
that the Corps is giving no consideration to Indian water rights

and future consumptive needs in this process.

Accordingly, the Tribe is hoping that the appropriate
Congressional committees will provide some oversight of the Corps'
revision of the Master Manual. If no such influence gets exerted
to protect the Tribe's rights, the treaty right for adequate water
for Tribal self-sufficiency is jeopardized. The region's water
resources shall continue to be utiliied faﬁbenefit the regional
non-Indian economy at the expense of the water rights of the

Standing Rock Sioux and other Tribes.

Essentially, the Master Manual establishes'the priorities fo:
the operation of the system. It was prepared by the Omaha Divisio:
of the COE and revised in 1979, under the authority granted to thi

Corps to operate the dams in the Flood Control Act. Ultimately

5
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the integration of project functions as prioritized by the COE in
the Master Manual has significantly contributed to the declining

levels of Lake Oahe.

The six COE massive earthen dams in the upper Missouri River
basin are above Sioux City, Iowa. The three projects immediately
above Sioux City, the Gavins Point, Fort Randall and Big Bend dams,
are smaller, with a steeper channel and less fluctuations in the
water levels. The three projects further upstream, theAOahe,
Garrison and Fort Peck dams, 1in contrast, are larger, with

considerable §Eérage capacity and large ﬁydropower generators.

The pattern of water level fluctuations in the upper basin
reservoirs is seasonal. During the spring, run-off from snow melt
in the Rocky Mountains recharges the tributaries and the Missouri
River itself. This increases the levels of the Missouri River
resérvoirs. However, on April 1st the Mississippi River navigation
season commences. The COE increases the release of water from the
Missouri River reéervoirs, above Sioux City; to provide water for
barge traffic downstream. Meanwhile, the precipitafion levels in
the upper basin decrease during the spring and summer, resulting in
further decreases in water levels. Thus, the reservoir levels
generally increase during the late winter and early spring until

April 1st, and then decrease until the following winter.
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This scenario is further affected by the overall operationa
criteria, as set out in the Master Manual. These criteria may b

summarized as follows:

1. Flbod. Control - The Master Manual establishes floo

control as a priority in the operation of the main stem dams. Thi
is consistent with the mandate of Congress in passing the Floo
Control Act. This function réquires the Corps to retain vacan
space in the upstream reservoirs, called Exclusive Floéd Contro
Storage Space.. This space is designed to store flood waters, whic
are anticipated during the late winter and early spring months
Thus, during this time the COE maintains fairly high levels c
releases at Fort Peck and Garrison, to provide for flood contrc
storage space. Unfortunately, however, these upstream releases ar
not utilized to maintain higher levels at Oahe. Lower levels i
Lake Oahe are detrimental to the Tribe because of difficultie
encountered by livestock, boaters and recreators, game and‘fis

management, watersupply and irrigation intakes, and leéving vas

mud flats Strewn_with hundreds of thousaﬁdé of drowned and de:z
old-growth cottonwood trees. B This-'of course, is after ot
reservation was thrown into turmoil when the Corps inundated ot
prime bottom lands and forests Qhen the mainsﬁem dams were buil

through.the middle of Indian Country in the 1950's.

As the Oahe powerplant has the highest capacity of all of tl

projects in the system, the water is likewise released from Oahe 1

7
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generate power at peak periods of demand during the winter as

followé-

2. Power Generation - Under the integrated management system

mandated by the Flood Control Act, the project features whose
beneficiaries are less able to pay for the federal investment of
building the dams in the first instance, are subsidized by those
project featurés that are morevprofitable. The Flood Control Act
also authorized considerable irrigation development in the upper
basin. The repayment of the federal investment for irrigation is
not undertaken exclusively by the farmers that have benefitted; but
is subsidized by the sale of the hydropower generated by the main
stem dams. Consequently, the U.S. Treasury benefits from the sale
of as much hydropower from the Missouri River dams as is possible.
This results in lower water levéls at Lake Oahe, because the Oahe
- Dam has the largest hydropower generators in the region. Our people

on the Reservation, however, are still hauling water.

The peak periods of demand for power are:during the:mid-winter
and mid-summer months. Releases from Oahe are maintained
‘accordingly, further lowering water levels. The mid-summer peak
period coincideé with the middle of the navigation season, which

further lowers Léke Oahe.

In addition, during the winter peak period ice forms on the

Missouri River between the Garrison Dam and the City of Bismarck,

8
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North Dakota, upstream,of Standing Rock Reservation. This tends to
block the river channel, causing flooding in Bismarck.
Consequently, the COE reduces releases from Garrison to prevent
flooding in Bismarck. This further reducesvthe water levels at

Oahe.

3. Navigation - Ultimately, the current conflict over the

water levels and operations of the Missouri River maih»stem dams
pits the upper basin water users against the navigation industry
downstream. The navigation~ industry transports goods from
Cincinnati to New Orleans, with other major cities involved
including Omaha, Kansas City and St. Louis. In terms of
quantitative value, this industry competes with the wvalue of the
upstream agriculture and recreation industries. The economy on the

Reservation,vhowever, has only suffered.

As a resuit of navigation below Sioux City, upstream storage
is drained from April 1st through November 30th. The COE's target
releases during this period are 35,000 cubic feet per second (cfs)
at the Gavins Point Dam near Sioux City.  This substantially
contributes to the declining reservoir levels, including Lake Oahe.
In fact, the Corps releases water'disporportionately from Lake Oahe
for navigation without making releases from Fort Peck and Garrison
Reservoirs up stream, exacerbating Vthe Lake Oahe lével
fluctuations. In fact, in 1992 the Corps decided to conclude the

releases below Sioux City five weeks prior to November 30th. In
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rescnse, the State of Missouri filed a lawsuilt against the Corps,

seeing an injunction against the shortened navigation season.

Stzz of Missouri v. Bornhoft, CV-92-4206-9 (W.D. Mo. 1992). The
cor- refused to issue a temporary restraining order and preven;:
the shortening of the 1992 navigation season, but the issue of
Qhe:er the COE can vary from the Master Manual in its annual

opeition of the dams, remains unresolved.

The project purpose 6f navigation has clearly become an upper
basa versus lower basin issue. The ihterests of the Tribes and
uprr basin states overlap entirely on this issue. Such is not the
cas:with regards to other operational issues, such as consumptive

use:and recreation.

4. Consumptive Water Uses - The O'Mahoney-Millikin Amendment

to e Flood Control Act cdnfers priority to consumptive uses over
naviation. However, the COE effectively eliminates its meaning by
takig the position that upper basin water users may use the water
coramptively, but that the Corps has no obligation to operate the
dam.zo keep the water levels high enough so that intake pipes can
rear 1it. As a result, water intakes all around Lake Oahe,
inctding the municipal and irrigation intakes at Fort Yates, North
Dakca, on the Stand Rock Reservation, are threatened with freezing
durag the winter, dewatering, or silting. up. In fact, the Tribe
has :iready expended approximately $1 million modifying thesé

inrtzes, so they remain operational.

10
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The Corps.seeks the maintenance of certain.levels'éf releases
10,000-12,000 cfs at Gavins Point, fbr downstream municipal use
during the off-navigation season (winter). There is no reason tha
similar priority cannot be afforded to upstream municipal users
Ultimately, the Tribe is seeking that the Corps make realistic an
fair assumptions about the potential for consumptive uses o
Standing' Rock Reservation and the instream needs along th

Reservation river boundary.

5. Recreation - Finally, recreation is a project purpos

affecting the operation of the dams, and the levels of wate
releases. Again the manner in which the Corps incorporate
recreation development into the planning for water release
detrimentally affects Lake Oahe levels. This results from the fac
that the reservoirs below Pierre, South Dakota, are_smallef an
have had more shoreline stabilization and recreation developmen
than the upstream, larger reservoirs north of Pierre. No
coincidentally, perhaps, the upstream reservoirs bound 1India
reservations. Nevertheless, as a result of the increase
_development, smaller size, and steeper embankments, the reservoir
below Pierre are less able to susfain water level fluctuations the

Lakes Oahe, Sakakawea, and Fort Peck.

Consequently, when the releases at Fort Peck and Garrison a:
increased during the early winter for flood control storage space

the releases at Oahe remain high, for hydropower, so Oahe enjoys I

11
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net gain of water. Similarly, when the COE prepares each March for
the increased releases for navigation,vit is water stored at Oahe
which is utilized, as the downstream reservoirs are less able to
sustain water leQel fluctuations. Lake Oahe is used to provide
wate: and power for thé accommodation of all project functions,
with little or no consideration given by the COE to stable water
levels. Standing Rock Reservation borders Oahe for nearly 100
miles , and its natural envirénment has suffered a devastating,
disproportionate impact as a result. Meanwhilé, the system's
primary beneficiaries, the power industry, navigation industry, and
downstream recreators, continue to enjoy Pick-Sloan benefits
virtually without any associated costs and withopt paying for

reliance on undeveloped Indian water rights.

B. Preliminary Draft EIS

In May 1993, the Corps of Engineers, Omaha Division, released
its Missouri River Master Manual Preliminary Draft Environmental
Impact Statement (PDEIS). The Corps released a "Preliminary Draft"
EIS in respoﬁse to political preséure. from Ccngréssipnal
representatives from lower'Missouri basin and Mississippi River
states. In fact 71 senators and congressional members representing
downstream interests signed a letter to President Clinton earlier
this year. The Standing Rock Tribal Council remains concerned that
ité treaty rights to water may be sacrificéd-in the Master Manual

review process, because of the influence exerted along these lines

12
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and the"recfeptiveness of the Corps of Engineers to such influence.
This highly unusual proceduré, the release of a "preliminary
draft," reflects the political nature of Missouri River water

‘management, and the threat thereby to the Tribe's treaty rights.

The substance of the PDEIS, in addition to the procedure
followed by the Corps, confirms _the concerns of the Tribal Council.
Essentially, the Corps has simulated the flow of the Missouri Rive:
for nearly 100 vears, and developed alternatives for the operafiox
of the main stem dams given the region's hydrology each year. The
Corps attributes ™"value functions” to each project purpose
_including hydropower, navigation, and water supply. It thes
calculates the most valuable economic method of operating th

system over time, for each operational alternative.

Using this analysis, the PDEIS consists of 307 alternative
for the operation of the main stem reservoir system. This panopl
of alternatives is divided into two separate conceptual groups
National Economic Development (NED) alterné%?ves and Environmenta
Quality (EQ) alternmatives. The NED alternatives value thé variou
project functions, given different reservoir pool and navigatic
sexrvice levels. The COE thus determined, within the narrc
confines of its value functions, the relative overall contributic
‘of the main stem reservoir operations to the national economy, f¢

each NED altermative.

13
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.The EQ alternatives track the various ways to operate the
system that most closely resemble the natural flow of the Missouri
River. These alternatives thus improve the habitat for the native
fish, but do not necessarily do so for the wide variety of game
fish that have thrived in the reservoirs in recent years. The EQ
alternatives seem to result in draining the main stem reservoirs
and re-establish flows at pre-Pick-Sloan levels, and accordingly

are probably not serious alternatives in the long run.

Thus, the COE has undertaken modeling on various alternatives
for operating the main stem reservoirs, and for valuing the project
features. The PDEIS is an extremely technical document designed to
comply with the Flood Cohtrol Act of 1944 and -the National
Environmental Policy Act. However, it totally ignores in the
instream and consumptive water needs and rights of the Standing
Rock Sioux and other Tribes in the Missouri River basin. By doing
so, it purports to be a resource management tool, but it ignores
the ownership rights to a substantial portion of thevresource-
Consequently, Congressional action is necessary to ensuré that the
federal presence in the Missouri River basin amounts to more than
the continued suppression of Indian water rights and destruction of

the environment on the Standing Rock Indian Reservation.

C. Infringement On Indian Rights of Reclamation Proijects

The Standing Rock Tribal Council is concerned that the

omission by the Corps of Engineers of consideration of senior and

14
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paramount Indian water rights in the PDEIS reflects the more
general attack on Indian water rights, by federal and staté water
agencies and courts. In the arid and semi-arid west, it is said,
"water runs uphill - toward money." This quotation illustrates
what westérners know intuitively, thatfwithout adequate1ievelopmeﬁt
and supplies of clean, healthy water, the cities, farmlands angd
grazing lands of the western states would not be as bountiful as

they are today.

Thus, whep_the U.S. Supreme Court considered the "Winters
doctrine” water rights of Indian Tribes, it determined that alonc
with our reservation of land, treaties such as the Fort Laramie
Treaties of 1851 and 1868 included reservations of all of the wate:
that our Tribal members shall need to prosper on Standing Rocl

Reservation. United States v. Winters, 207 U.S. 564 (1908),

Arizona v. California, 373 U.S. 546 (1963). As water is s«

valuable in the west and the rights of the Tribes in the Missour:
basin are so vast and have the senior priority, there i:
competition for the scarce resource between the Indian nations an
’bur non-Indian neighbors. In fact, as one prbminent commentato
has described 1it, "One bf the reasons Indian tribes hav
experienced difficulty obtaining water is because they must compet
directly with these powerful non- Indian(s). " McCool, Command o

the Waters; Iron Triangles, Federal Water Development, and India

Water, 66 (1987).
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Indeed, notwithstanding our best efforts, we at Standing Rock
Reservation have been only marginally successful at acquiring
federal assistance for water development on our Reservation. The
Tribal Council has authorized comprehensive soils surveys for the
Reservation. These surveys indicate that wé possess over 303,000
acres with irrigable soils. This equates to 1.2 million acre feet
of senior priority water rights annually. As our Reservation
apparantly does not possess valuable coal, o0il, geothermal
resources or other mineral deposits, weibelieve that irrigated
agriculture reméins an iméortant element of our overall economic
development. However, we have, up to this point, obtained federal
assistance for irrigation development for only'approximately 2,000
acres, with another 2,380 acres to be developed under the Garrison

Reformulation Act of 1986.

Meanwhile, there have been substantial federal subsidies for
non-Indian irrigation development in the Missouri basin, and
throughout the western states. As the National Water Commission

stated many years ago:

Following Winters, more than 50 years elapsed before the
Supreme Court again discussed significant aspects of Indian
water rights. During most of this 50 year period, the United
States was pursuing a policy of encouraging the settlement of
the West and the creation of family-sized farms on its arid
lands. In retrospect, it can be seen that this policy was
pursued with little or no regard for the Indian water rights
and the Winters doctrine. With the encouragement, or at least
the cooperation, of the Secretary of the Interior, the very
office entrusted with protection of all Indian rights, many
large irrigation projects were constructed on streams that
flowed through or bordered Indian reservations . . . . With
few exceptions the projects were planned and built by the

16

A1-105


bergquistd


Federal Government without any attempt to define, let alone
protect, prior rights that Indian Tribes might have had in the
waters used for the projects . . . . In the history of the
United States Government's treatment of Indian tribes, its
failure to protect Indian water rights for use on the
reservations . . . is one of the sorrier chapters.

United States National Water Commission, Water Policies for the

Future - Final Report to the President and to the Congress of the

United States, 474-475 (1973).

Twenty years later, the Corps of 'Engineers is planning to
maintain this genocidal course of action, and the government of the
Stariding Rock “Sioux Tribe respectfully requests that Congress
intervene.

As one Tribal leader has described this issue:

Our recommendation is that the United States recognize
and meet its moral and 1legal obligations 'to provide
sufficient water for both our present and future needs
and fund our water development projects to meet those
needs, so that some day - 50 years, 100 years from now -
our lands will have received water development projects
and subsidies equal to those given the non-Indian
westerners over the pst 100 years.

Zah, Water: Key to Tribal Economic Development, Miklas and Shupe.
ed., Indian Water 1985, 75 (1986).

D. State Court Adjudication of Indian Water Riqghts

There are some 28 Indian Tribes in the upper Missouri Rivé
basin. The cumulative senior water rights of the Tribes ar
substantial, and the failure of the COE to incorporate these right
into its planning constitutes the primary flaw in'fhe PDEIS. O
these Tribes there are eight, including Standing Rock, that ar
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constituent bands of the Sioux Nation. They enjoy’the substantial
rights—}eserved in the Fort Laramie treaties of 1851 and 1868.
‘These treaties articulate the broad and far-reaching principles
underlying the relationship between the Sioux Tribes and Uﬁited

States. These principles'remain the basis of the relationship

between the Sioux Tribes and United States.

Accordingly, the Stand;ﬁg Rock Trib‘él . Council remains
reluctant to participatev in state forums for the definition of any
of our rights, but especialiy for rights so valuable as our waterv
rights. Our ?Evernmental rélations with the larger non-Indian
society are Tribal - federal relations, not Tribal-state relations.
In fact, the U.S. Supreme Court itself recognized that "because of
the local ill feeling, the people of the states where they are
found are often the [the Indians'] deadliesf: enemies." United

States v. Kagama, 118 U.S. 375 (1886). As Navajo President Zah

succinctly described this situation as it applies to our water

rights:

Yet now there are those who seek to limit the water
available to us to meet our pressing needs, as well as
the water needed for any future needs. Our water
requirements have created a "problem® for the non-
Indians. From our perspective, we have what they want
and, just as was done in the past, they are looking for
ways to take what we have. '

Miklas and Shupe, supra (emphasis added).

The state governments, representing the non-Indian water users
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tﬁat are in competition with the Indian Tribeé for the use o
water, are attempting to quantify, or limit, the extent of India
water rights. The Federal Government has trust responsibilities t
protect Indian water rights and the Secretary of the Interior i
involved in Indian water rights in his role as principai trustee t
the Tribes. The Congress has waived the sovereign immunity of th
United States in certain water rights adjudicafions} 42 U.S.C. 66
(McCarran Amendment). Conseqﬁently, notwithstanding the genera
rule that Tribes are not subject to state jurisdiction, and th
Court's prior recognition of the local ill will experienced by th
Indian people, the U.S. Supreme Court permits the adjudication c

Indian water rights in certain state courts. Colorado Wate

Conservation District v. United States, 424 U.S. 800 (1976).

As a practical matter, this situation confers enormou
lgverage upon those seeking to minimize the extent of our treat
rights to water. It increased the urgency with which the Triba
Council approaches the COE Master Manual PDEIS. We have witnesse
the Secretary of the Interior provide scarce Missouri basi
tributary water to non-Indian irrigators, éﬁfting off stream flowu
to the Reservation. We understand that our rights to the water c
the Missouri's main stem and tributaries dn our Reservation ms
well be subject to claims of state court jurisdiction. And now
the PDEIS oufiines the vision of the Corps of Engineers for tt
future ménagement of the main‘stem of the Missouri River. 1
offers no consideration whatsoever of our rights to the wate

resource, nor of the existing or future potential environment:z

19

A1-108


bergquistd


damage of the operation of the systém to our Reservation.
Ultimaxéely, if the Congress will not intervene in this process, we
are concérned that our water rights shall continue to be utilized
for energy production by downstream recreators, barge traffickers,
and irrigators, without our people benefitting, and that
fluctuating reservoir levels shall further degrade our environment.
E. Proposals for Inclusion of Tribal Treaty and Indian Reserved

Water Rights and Economic and Environmental Conce.rns In COE
Master Manual Review and Update

As stated earlier, the COE makes it very clear that it
considers Indiﬁag water rights to be a questionable proposition at
best, and that its management scheme for the main stem of the
Missouri River need not take these rights into consideration. See
U.S. Army Corps of Engineers, Missouri River Master Water ControlA
Manual Review and Update, Preliminary Draft Environmental Impact
Statement, 3-64 (May 14, 1993). Significantly, it is apparent that
Indian water rights are not included in the equations by which the
reservoir 1levels are established for the various operational
alternatives as disgussed above. The very existence of these
rights is questioned, as is evidenced by t.h—é conditional language.
in the citation above. Yet, as recently as 1989, the U.S. Supreme
Court - reaffirmed the Winters doctrine. Clearly, the cavalier
treatment of Indian reserved water rights and the failure by the
COE to incorporate the existence of these rights into its model for
reservoir regulation violates the principles established by the
Supreme Court in Winters, and constitutes the very type of
violation of Tribal rights so eloquently derided by the National
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Water Commission, 20 years ago.

Thé thrust of the PDEIS is the consideration of alternatives
for reservoir regulation by the Corps. The primary water

allocation issues include:

1. Length of navigation season and navigation service levels
(e.g., the amount of time that substantial reieases of water
shall be made'from the Gavins Point Dam, and the precise level

of such releases);

2. Non-navigation service (e.g., wintertime) releases from

Gavins Point;

3. Maintenance of fish spawning habitat in the three large
upstream reservoirs (Lake Oahe, Lake Sakakawea and Fort Peck
Laké) by filling each reservoir, at the expense of the other

two, once every three years; and

4. Operational modifications to improve the nesting'habitat

for threatened and endangered species.

In the PDEIS, the Corps considered modifications in reservoir
regulation by adjusting the various storage pools. For example,

each reservoir consists of a permanent pool, below which the
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reservoir shall not be drawn down at any time; a carry-over
multiple use pool, which is used fdr water supply and other uses;
and an exclusive flqod control pool, which provides storage space
to avoid flooding downstream. The allocation of these storage
capacities determines the amount of water stored above Gavins Point

overall, and the level of each respective reservoir.

The Standing Rock Tribal Ceuncil proposes that the permanent
pool of Lake Oahe‘be increased modestly, and that the carry-over
multiple use pool should have en increment dedicated as Indian
water rights, namely for the Standing Rock Cheyenne River Sioux
Tribes. The increase in Oahe's permanent pool shall increase the
spawning habitat for game fish, and peaking hydropower generation

at the Oahe powerplant.

Peaking power is the most valuable of the power generated by
the main stem Missouri River system. It is generated and marketed
during the summer and winter months, when the demand is highest for
air condi'tioning and heating. Accordingly, it ’produces more
revenue than the power generated at the non-peaking facilities. By
reising Oahe's permanent pool, there shall be additional peaking
power generated and marketed, and the.additional power revenues can
be utilized for economic development and water development on
Oahe's Indian reservatiens. The water dedicated as an Indian
increment in the carry-over multiple use pool shall be available

for the additional on-Reservation water projects.
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The multiple uSe pools for the other main stem reservoi:
should likewise contain Indian increments, which set aside adequa
water for present and future consumptive water needs on t
reservations, and in-stream needs. In this mannei‘, the COE cou
incorporate the rights of the most senior water rights holders
the upper Missouri basin, the Indian nations, into its manageme

of the main stem reservoir.

Management challenges will be presented in order to hon
senior Indian water rights and some physical solutfons may exis
Additional water could be derived by modest decreases in navigat'i
'service, which in turn may be offset by water rights exchang
including increased tributary contributions to the main stem fr
the Kansas, Platte, and Nebraska Rivers considering existi
compacts, and by improved watef conservation practices
irrigators and municipalities. Thus, the system may provide f
Indian water rights, with only minor adjustmenfs by other Pic

Sloan project beneficiaries.

The Standing. Rock Tribal Council's estimate is that its wat
needs are based in part on the existence of 303,000 irrigable aci
on our Reservation. This eqtiate.s to about 1.2 million acre fe

annually attributed to Standing Rock Reservation.

"Questions of fairness pervade the issue of Indian wa:
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rights." Wilkinson, The Future of Western Water Law and Policy,

included in Miklas and Shupe, supra, 55. Clearly, it is only fair,
and not unduly burdensome, for downstreanlnavigafors, who have been
the major beneficiaries of the system operations and use of Indian
water up until the present, and ieclamation farmers along the major
downstream tributaries, to incur minor reductions in service

levels, so the United States may fulfill its treaty obligations to

the basin's Indian nations.

Significantly, doing so will contribute substantially to the
restoration of the environment along the large upper basin
reservoirs. Standing Rock Reservation's environment has been
devastated by lake level fluctuations of 25 feet over the last five
years. Subsistence wildlife harvesting has been affected, main
stem water quality has been degraded, and thousands of acres of
lake bed have been exposed as mud flats strewn with hundreds of
thousands of dead and uprooted old-growth cottonwood trees. By
incorporating Indian water rights into the management of the
system, as provided herein, the Corps of Engineers may reverse this
environmental destruction in the upper Missouri basin, and on the

Standing Rock Indian Reservation.

" F. The Scope of thé Magter Manual Review and Update Must Be
Broadened

The current study of alternatives by the Corps of Engineers is

much too narrow to accomplish the type of reform that is necessary
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td protect Indian water rights, and to effectuate the proposals
made herein, as discussed in more detail in terms of basin-wide
management later in this paper. For example, the PDEIS provides
that, "Although structural changes in the reservoir system and

navigation channels could be considered, such ché.nges are not the

subject of the Study . . . . 'Tributary reservoir operating
alternatives are also not withip the scope of the Study." COE,
PDEIS 2-2.

The Corps looks for neither the forest nor the trees. It is
incomprehensible, from an Indian perspective, that the executive
agency entrusted with the management of the Missouri River omits
consideration of tributary flows, the impact of groundwater or
surface water flows, non-point source water pollution management
needs, and additional project development for flood control,
hydropower, and stream bank stabilization. For example, fairlj
modest authorizations of funding from Congress could provide long-
term protection for cultural resources from erosion, flood contro.
levees to improve early winter flows Ain riveér reaches to preven
reservoir level draw-down so 1low during the early winter
hydropower efficiency improvements, watershed management planning
and pollution control assessments and programs. The current stud
provides no guidance on these important needs, which woul
contribute significantly to project benefits and the environmenta
quality on the Standing Rock Indian Reservation, and throughout th

Missouri River basin. These needs are discussed in detail in othe
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areas of this'paper.

The current study is hYdrologically inadequate, as it fails to
address groundwater and tributary management issues. These issues
implicate serious water supply and water quality issues. For
example, during times of shortage, such as the current drought,
groundwater may provide alternative supplies for consumptive water
uses or to supplement tributary flows. This in turn impaéts water
quality and wi;g;ife habitat. Yet, although the Corps of Engineers
emphasized basin-wide reservoir regulation, these types of basin-

wide environmental and ecological issues are simply not addressed.

Instead, ' the study emphasizes dollar values for project
functions, under different operational scenarios. The value
function process is not a useful tool in basin-wide resource
management. For example, Indian burial grounds cannot be valued in
the same manner as navigation -barge traffic. In addition, in
attributing value functions the COE ignores economies of scale.’
The development of a modest size recreational outfitting business
may contribute the same to the national economy if it is located in
Omaha or Standing Rock, but the value of the same business in terms
of economies of scale is substantial. The unemployment rate on
Standing Rock may be ten times that of Omaha. The human resources

and public health needs on the Reservations are dire.
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Yet, in the NED and EQ schemes outlined in the PDEIS, the
business is valued the same, whether it is in Indian Country or
off-Reservation. The narrow focus of the Corps' study ignores the
basin-wide énvironmental and human resource issues that dominate
the léndscape. It must be revised, and aésess alternatives for
tributary management, groundwater management, water pollution
control, hydropower upgrades and on-Reservation economic and social

development.

G. Hydropouer__,Gveneration and Allocation

Hydropower remains the most valuable of all Pick-Sloan project
features. The hydropower generated at the Oahe and Big Bend Dams
generates valuable peaking power. The hydropower is marketed by
the Department of Energy's Western Area Power Administration
(Western), for the repayment of the federal investment for the
construction of the dams and powerplants, and Pick-Sloan irrigation
development. The public at large benefits from the sale of low
cost firm power, and the reclamation beneficiaries benefit by
acquiring even less costly pumping power, and for the payment of

the subsidy for the reclamation projects.

Essentially, the non-Indian economy and non-Indian farmers
especially enjoy the benefits of hydropower system that in large
part is driven by Indian water.  Meanwhile, our people hau.

drinking water.
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The federally generated hydropower at the main stem system
holds the key to alleviating the poverty on the Missouri basin's
Indian Reservations. Although the fxydropower program must finance
repayment of the federal investment for Pick-Sloan, the systeﬁ, has
shown that revenues are clearly adequate for repayment of the
investment plus additional project development. For example, from
1950, when the repayment from ‘th'e sale of hydropower commenced,
approximately $1 billion of the $1.5 billion investment has been
repaid. During this time the Congress has in fact increased
repayment obl___g’.»gations by integrating reclamation projects in
Colorado and wYomir;g into the Pick-Sloan repayment scheme.
Meanwhile, in many years the_ treasury has received more revenues
than the repayment formula requires. Thus, Pick-Sloan hydropower
is paying the cost of the Pick-Sloan and integrated projects
federal investment ahead of schedule and is near completion of the

repayment obligation.

Tribal prof ect development should be integrated into the Pick-
Sloan hydropower financing and repayment scheme. Without doubt,
the system can accommodate hundreds of millions of dollars worth of
Tribal water and economic development projects, with minimal
impacts on the rates or marketing system. Anticipated impacts can
be minimized through increases 1in hyqropower production. The
increased production can be effectuated by increasing the permanent
pool at Oahe, as recommended ébove, by efficiéncy improvements at

the Oahe powerplant, which the COE has recommended (COE, Missouri
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River Ppivision, Summary Report of Feasibility Studies, Septembe;

1989 revised February 1990) and by development of the Gregor:
County Pumped Storage Project, a peaking power facility authorizet
in the Water Resources Development Act of 1986.

IX.

TECHNICAL ANALYSIS OF
MISSOURI RIVER MASTER WATER CONTROL MANUAL REVIEW AND UPDATE

A. SUMMARY
1. The simulation model which forms the basis for th
Missouri River Master Water Confrol Manual Review and Updat
is a staf:g-:of-the—art simulation model which employs benefi
functions based on the U.S. Water Resource Council's 198

Principles and Guidelines for Water and Related Land Resourc

Implementation Studies. Consequently, it is a state-of-the
art economic analysis model, but incorborates deficiencie
which make it inadequate for analyzing concerns of th
Standing Rock Sioux Tribe involving operation of the Missour

River.

2. The model, as presently constructed; is incapable c
incorporating the Standing Rock Sioux Tribe's Winters doctrir
water rights because the model does not even allow fc‘
consumptive use depletions or diversions for agricultur:
purposes or other broader purposes and considers only ti
existing depletion condition for the Missouri River. Tl
model does not provide for incorporating future forecasts ¢
depletions or diversions. The model would have to be modifit
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in order to allow for incorporation of the Tribes's Winters

doctrine rights.

3. The range of options studied in the model does not
incorporate important operating policies and/or changes
relevant to the Standing Rock Sioux Tribe's concerns with
existing operation of the main stem Missouri River. For
example, the range of options investigated in the 277 National
Economic Development (NED) Alternatives and 30 Environmental
Quality (_E__g) alternatives includes only two options for intra-
system reservoir regulation. Neitfxer of these reservoir
regulation options address the existing problem of the Corps
of Engineers using Lake Oahe as the principal source of water
supply for navigation releases during the navigation season
thereby drawing down Lake Oahe and preserving relatively high
water levels in Fort Peck and Garrison reservoirs. Another
example of inadequacy of the range of options studied in the
model is the lack of options for reducing the frequency with
which Standing Rock Sioux Tribe municipal and irrigation water

intakes from Lake Oahe will be dewatered.

4. The model is biased against the Standing Rock Sioux Tribe
and the upper Basin states (South Dakota, North Dakota, and
Montana) because the majority of benefits estimated by the .
model from navigation, hydropower, recreation, flood confrol,

and water supply occur downstream from Gavins Point Dam.
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Because of this disproportionate share- of the benefit:
occurring downstream, the model, the operation of the model
and the conclusions reached from the model are biased agains
the upstream states and the Tribe. This inherent bias in th
model in favor of the downstream states should provid
additional incentive for cooperation among the Tribe, Nort
Dakota, South Dakota, and Montana in insuring that the mode
and the results of the model do not re_su;t in acceptance of a
operating policy for the main stem Missouri which is advers

to the Tribe and the upstream states.

5. The model in its present form unfairly penalizes th
Tribe for its present lack of development because of th
inability of the model to consider future development and th

model's failure to include Winters doctrine rights.

6. It would be difficult to modify the existing model t
adequately take into account the various concerns of tt
Standing Rock Sioux Tribe. with regard to operation of the mai
stem Missouri River. Without substantial modification of tt
model in order to incorporate future consumptive water use:
future water resources development, inclusion of the Winte:
doctrine rights, modification of benefit functions, ai
evaluafion of a broader range of alternative operatis

policies, the model will not adequately consider the Tribe

‘concerns with operation of the Missouri River.
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7. The model is insensitive to the 307 studied alternatives.
Hydropower alternatives vary only 3%, watersupply alternatives
vary only 6%, and reservior and flood control vary only

minimally. Therefore, the alternatives must be broadened to

include tribal and not just navigation concerns.

B. MODEL DESCRIPTION

The basic model used in the update investigation is a hydrologic
simulation moggg using 93 years of monthly streamflow data which
have been adjusted for present levels of development, i.e., present
{1990) depletion conditigns. The model only includes benefit
functions for navigation, hydropower, recreation, flood.control and
water supply benefits. It excludes irrigated agriculture benefits
and does not allow for consideration of future development. The
model allows for consideration of a National Economic Development

objective and an Environmental Quality objéctive.

The model’s benefit functions have been constructed in accord with

the Economic and Environmental Principals and Guidelines for Water

and Related Land Resources Implementation Studies, (P&G), U.S.

Water Resources Council, March 10, 1983. Consequently, the model
is in reasonable agreement with present federal agency policy

concerning economic analysis of water resources systems.
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C. ALTERNATIVES INVESTIGATED

The model investigated 276 National Economic Development
alternatives in addition to the existing 277th operating policy foz
the main stem reservoirs and Missouri River system. In addition,
30 Environmental Quality alternatives were investigated for a -tota::
of 307 alternatives. The range of options investigated in these
alternatives is relatively narrow, however. Table 1 summarizes the
range of options for navigation criteria, permanent pool levels,
system service levels, and intra-system regulation. For example,
only six permanent pool levels were investigated in the syste:
together with 4-5 levels of navigation service and only two intra-
system regulation options were investigated. This range of option:
investigated is not adequate to incorporate the concerns o:
Standing Rock Sioux Tribe. For exa.mble, the intra-system reservoi:
regqulation only looked at two options (present operation and

modified regulation) in order to better balance the ope.ratipn o]
the system reservoirs. A principal problem to the Tribe from th
existing operation of the Missouri River is the fluctuation an
lowered lake levels in Lake Oahe resulting from the dependence o
Lake Oahe by the U.S. Army Corps of Engineers as the primary sourc
of water for navigation purposes during tl}e summer. Present Corp
of Engineers operations policy uses Lake 6ahe almost exclusively a
a source of navigation. supply rather than making compensator
releases from Fort Peck and Garrison to make replacements to Lak
Oahe. This present operating criteria results in greate

fluctuation and drawdown in Lake Oahe as compared to Garrison ar

33

A1-122


bergquistd


Fort Peck. An intra-system regulation criteria to better balance

these reservoirs is not considered in the model.

D. MODEL RESULTS

Model results are surprisingly insensitive to the various

alternatives studied. As indicated in Table 2, there is remarkably
little variation in hydropower benefits among the alternatives;
average annual hydropower benefits varied from $613.57 million to
$637.16 million over all 307 alternatives studied. This represenés

only a 3.7 percent variation in hydropower benefits for the 307

alternatives

A similar situation exists for water supply benefits where
average annual benefits ranged from $510.13 million to $544.90
million, a variation of 6.4 percent over all 307 alternatives.
This indicates little sensitivity in hydropower and water supply
benefits to how the reservoirs are operated. The same conclusion
can be reached with regard to flood control and recreation
benefits. The only possible exceptiag would be navigation
benefits; when the reservoirs are operated according to an
environmental quality objective, the navigation benefits drop to
approximately 25 percent of the benefits now accruing with the

existing operating criteria.

This lack of model sensitivity to operating policy alternatives

suggests that the alternative operating policies studied need to be
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broadened to include a greater range of policies. The 277 Nation
Economic Development alternative Operating policies primari
concentrate on alternatives directly affecting navigation; th
list needs to be broadened (not increase) to include optio
affecting the Tribe's concerns and not merely those relevant

navigation.

Another interesting aspect of model results is the distribution
model benefits among the various purposes. As indicated in Tat
3, only 1.3 percent ($16.19 million) of average annual benefi
came from navigation purposes while the majority of total aver:z
annual benefits came from hydropower ($625.52 million annually,
percent), and water supply ($544.9 million annually, 42.7 percent

These model results again indicate the lack of importance fron

National Economic Development perspective of navigation.

Model results indicate the bias in results toward the ioWer bas
and relative unimportance, according to the model of the upg
basin. For example, only 18.7 percent ofA .tTle water éupply benef:
occur upstream from Gavins i’oint Dam according to the model (s
Table 13-1 in Volume 1) while 81.3 percent occur downstre:
Furthermore, only 0.7 percent ($4.04 million/year) of the to:
water supply benefits ($544.9 million/year) accrue from Lake O:
(see Table 13.1 in Volume 1). This disproportionate share
benefits indicates the bias in the model and model results tow:

the lower basin and indicates how recommended operating polic
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resulting from the model will be biased toward preventing
dewatering of water intakes below Gavins Point as compared to Lake

QOahe.

The same argument can be made with respect to flood control
benefits where only 20 percent of the flood control benefits occur

upstream from Gavins Point Dam.

E. ADDITIONAL PDEIS COMMENTS

The 276 New NED Alternatives have modified intrasystemvregulation
which occurs over a three year cycle. First vyear Lake Oahe
experiences a drawdown, second year Lake Oahe experiences rising
spring water levels, third year Lake Oahe experiences a drawdown.
Ft. Peck and Garrison undergo drawdowns only once over the three
year period. This is appérently due to the size of Lake Oahe and
its lack of development along the shores and its ability to provide
large navigation flows. However, these intrasystem alternatives

are in no way adequate.

COE Vol. 1 "Alternatives Evaluation Report" states that the
Missouri River Natural Resources Committee (MRNRC) recommended
rising or constant pool elevations during spring spawning to
provide vegetative'growth and improve spawning. This would be

desired for Lake Oahe which has experienced a large drawdown in the
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past few years. Modified intrasystem regulation is necessary 1
work towards answering this recommendation. Monthly avefag
elevation patterns differ from Ft. Peck Lake and Lake Sakakawe:
Oahe has no spring rise and early summer decline. Lack of spri:
rising levels are due to high spring releases for navigation. Ju.
and August falling levels are due to navigation releases. The I
alternative with no navigation season results in an Augu:
elevation which falls at a lower rate because of low summ

releases for navigation.

COE Vol.2 "Reservoir Regqulation Studies™ states that if syste
storage reserves are adequate it is desired to maintain flows abor
minimum levels. This will reduce need for dredging and allow bar
loading to greater depths. However, the navigation industry on
provides a benefit of $16.19 million as shown in Table 3 Vol.l.
To provide desirable 1levels at Lake Oahe for spawning usual
requires accumulation of plains snow cover during winter months a
moderate early spring runoff from melting snow cover. Th
requirement is due to reduced summer levels caused by providi

navigation flows.

COE Vol.4 "Hydraulic Studies” states that dahe and Big Be
Re;ervbirs fluctuate the most. This is due in part to the fa
that there are reservoirs below these two dams, as éompared
othef dams that have river reaches below them that would

flooded. Dikes could be built on river reaches, similar
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extensive downstream channelizing, and releases of larger
quantities of water at the dams above these reaches would lower.

fluctuations at Oahe, and Big Bend Reservoir.

Low water levels have caused lérge costs ($1 million) to Standing
Rock due to dewatering of both irrigation and municipal water
intakes. COE Vol 1. recognizes that low water levels could
increase daily operations, and.possibly lead to capital costs for
intake modification, which 1is the «case at Standing Rock

Reservation.

Higher permanent pools would help intakes on lakes, but the model
shows that this would lower benefits to intakes on downstream river
reaches, in the event of an extreme drought. COE Vol. 6 "Economic
Studies" indicates the larger impacts are found in downstream river
reaches, and these downstream river reaches contain major municipal

and powerplant facilities, illustrating to model downstream bias.

The best alternative for upstream water supply shown in COE Vol. 6B
is Alternative GCAA21. This alternative has a 48MAF (million acre
feet) permanent pool, 14KCFS (thousand CFS) winter service levels,
9KCFS spring and summer service levels, a modified navigafion
criteria, with a first modification intrasystem regulation. This

seems reasonable with a larger pool and lower releases.

Modification Cost Studies were shown in COE Vol. 6B for municipal
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and irrigation intakes. Modification cost pér foot of decrease i
surface elevation averaged $30,000 for small municipal and $2,00
to $20,000 for extension modification of 1large irrigatio:
facilities. The study is more concerned with water supply fo
larger downstream interests, and as a result upstream smaller user:

develop cost impacts as dewatering occurs.

In COE's PDEIS, data that 10 bald eagles wintered on Lake Oahe i:

1988 cannot be correct, and there were many more than that.

EQ-1 and EQ-2 alternatives (U.S. Fish and Wildlife Service [FWS
preferences) were rejected by COE because navigation and floo

control objectives could not be met.

Model "Young of Year"” (YOY) fish production benefits involve hug
drops in pool level from spring to summer for best production

This cannot be correct.

In COE VOLUME 7A "Environmental studies"” the Tribe 1is nc
recognized as a co-manager of the Missouri River and was nc
consulted when the COE was developing the PDEIS. Four states, FWS
MRNRC, and the Missouri River Basin Association (MRBA) participate

in this._ study, although there were not any tribes represented.
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The State of South Dakota is relying upon upper Lake Oahe for all
of its needs for walleye eggs. The long-term objective is to
maintain this plan. No walleye fry or fingerlings have ever been
returned to the Standing Rock Sioux Tribe, however, the tribe will

be doing so this fall.

The State of South Dakota's model for predicting impacts of system
operating alternatives on fish production needs additional study/.
The YOY catch and stocking rates do not correlate. The sample

sizes may have been too small.

In COE Vol. 7C, MRNRC made no flow recommendations to the COE for
Lake Oahe regarding fish habitat or production, except to maintain
elevations from April through May. This is inadequate from the
Tribe's perspective. It has been found that major river alteration
usually results in a loss of bio-diversity and a reduction in net

productivity. The Master Manual review supports these findings.

In COE Vol. 7D, the October 26, 2991 letter from Bovee to the COE
criticizing CSRS (Companion Standard River System) points out
problems with pre-project cross sections, calibrated to post

project hydraulics to develop CSRS criteria.

COE Vol. 7F fails to mention the Grand River delta and only

mentions the Cannonball River delta on Standing Rock Reservation.
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In COE Vol. 7H, it is documented that the past 6 years of drought
_have created temporary riverine habitat along the upper 58 miles oj
Lake Oahe. We are now entering a wet cycle (thus far in 1993, we
are over average rainfall for the system by about 50 percent) anc
endangeréd species tern and plover habitat will be flooded anc
lost. Lake Oahe elevation is 10 ft. above last year. The FWS has
stated that the alternatives the COE is proposing do not properlsy

address the tern and plover.

According to the FWS Study (COE Vol. "9"), DEQ12B is the best
'alternative, all things 'considered. This is the reduced summe;
navigation flow alternative. It is the best environmentail)
balanced alternative, although it still may not avoid advers:

impacts to some listed species.

The FWS indicates that there are serious problems between FWS an«
COE. The FWS believes that conservation and recovery of endangeres
species must be better addressed and the COE must elevate th:
priority of fish and wildlife resources. ﬁhis is supported by th

Solicitors office._

Ninety (90) percent of historic sand bar habitat and 75 percent o
the aquatic off-channel habitat has been ;ost through Missour
River modifications over the past 50 years. The FWS 1is in
 position to demand consultation and a final EIS that properl

addresses fish and wildlife resources.
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F. Technical Conclusions

The following conclusions can be reached based on this preliminary

‘technical analysis:

‘There is no provision in the model for incorporating

future development of water resources because the model

" only looks at existing conditions. Furthermore, the

modelldoes not include any considération for agricultural
(irrigation) benefits. Both of these aspects penalize
the Tribe for its relatively slow rate of development to
date and make the model inadequate for dealing with the
Tribe's concerns involving the existing operation of the

Missouri River.

The model in its present form cannot incorporate the
Winters doctrine water rights because it does not allow
for increased consumptive use of water by agriculture or
future increased utilization of water for any purpose.
The model would have to be significantly modified in
order to allow inclusion of the Winters- doctrine water

rights.

The range of alternatives considered by the model is
narrow and does not include important considerations for

the Tribe. The model does not provide for adequate

42

A1-131


bergquistd


A1-132

alternatives concerning balancing of the main st

reservoirs and intra-system regulation considerations

The model is biased toward the downstream states becau
the preponderance of benefits presumably occur in th
area. For example, only 20 percent of the flood contr
benefits occur upstream of Gavins Point Dam. T
remaining 80 percent occur downstream primarily in t
Sioux City, St. Josepﬁ and Herman reaches. T
recreation benefits are also biased since,they accr
only on the main stem and do not incluae the tributarie
The vast majority of water supply benefits accrue to 't
downstream areas from Gavins Point where 18 of the

thermal power plants along the main stem system &
located and result in water supply benefits from the tu

of cooling water.

III.

NEED FOR MISSOURI RIVER BASIN-WIDE WATERSHED
MANAGEMENT PERSPECTIVE

This section of our paper to you, brings focused attention to -
major water resource and basin-wide water management issues t.
have not been addressed fully by the U.S. Army Corps of Engine
(Corps) in the development of the Missouri River Master Manual

associated environmental impact statements. -

The maintenance of the integrity of the Missouri River system
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necessity involves watershed—wide issues of land use, hydroelectric
flow and protéction of water quality, water rights and priorities
endangered species restoration and related environmenfal issues.
It is the thesis of this section that the Master Manual has omitted
a basin-wide, coordinated perspective, and is therefore ineffective
as a tool for the management of the Missouri River system. At a
time when such major river systems as the Colorado and Columbia are
undergoing signifigant examination. of all uses, watershed planning,
power production and distribution, and institutions for water
resource management, the omission of these issues in the Master

Manual is of serious concern.

The integration of Tribal water rights within the Missouri River
system highlights the need for a basin-wide perspective in the
development of the operafive documents for the river. First, the
total claim to water for the many Tribes in the basin for a'variety
of purposes has not been fully quantified, however, current
estimates range in the tens of millions of acre feet. These rights
would be senior to all cfher users of the System, and the use of
Tribal water would have broad geographic impact and distribution.
Secondly, T:ibal rights in the Missouri system are broad in scope,
and are 1linked to Tribal self-determination and economic
development. Tribal water rights may also be free from federal or

state administrative interference, as indicated by the 1992 Western

Water Policy Review Act. This suggests new institutional
arrangements for water management will be necessary. Finally,
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planning, protection of water'quality, and effective watersﬁed-wids
protection and management strategies. Failure to do so woulc
perpetuate the degradation and damage to Tribal water caused bz
federal and state facilities, and would preclude Tribal developmen:

options.

Following is a brief description of the major water resourcs
management issues of cancern regarding the Master.Mapual for thu
Missouri River sfstem. In the eight volume set which constitute:
the Manual, scant attention has been focused on the realities o
basin-wide water management. It 1s suggested that much more wor
must be done in order to develop an effective management tool fo
the Missouri River system. The protection of Tribal sovergignt

requires such an analysis be done.

A. A Description of Water Management Issues

Missouri River Master Manual

1. The Master Manual as developed by the Corps is too narrow i
scope to address the pressing, real-world challenges facing wate

resource managers.

Adequate Water Resource Monitoring Network. Effective

water resource management for multiple purposes requires
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an adequate monitoring network. The present network

permits only mainstem and major tributary accounting.

Tribal lands and resources are currently not monitored or
accounted for in river operational models. An overall
‘water balance for the system, including inflow, outflow
and storage, does not exist for the system. Inaccurate
values for demand and supply are a fesult of inadequate

monitoring; these values effect overall system operation.

Ground Water Contributiong to R;ver, Flow. Ground water
contributions to Missouri River flows, and the effect of
ground water withdrawals on the system, were not
addressed in the Master Manual. The lack o‘f inclusion of
ground water has water management, water supply and water
quality implications. In an extended drought, for
example, much "tighter" management is required, and this
may involve some users on & system relying upon ground
water instead of ri_ver flows. In the event this scenario
occurs, doeé ground water use replace or supplement
acquired rights under the o riority system? Operational

models of the Master Manual do not consider these

scenarios nor investigate the impacts to fundamental -

doctrines of western water management.

Environmental Considerations. The Master Manual

underestimates the potential 1long-term environmental
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impacts of operating scenarios and the problems in the
basin. For example, silfation of reservoirs from
excessive soil erosion results in reduced reservoir
storage, reservoir flushing policies that degrade water
quality and reduce fisheries, and transportation of
chemical contaminants through the system where they may
bio-accumulate. In addition, non—point and point sources
of pollution have not been inventoried, nor have the
impacts to aquatic 1life from <¢urrent operations.

Specific environmental issues of concern include:

Temperature. Temperature changes resulting

from the system storage facilities, and their
impact on aquatic habitat and species
composition, have not been undertaken in the
Master Manual. This 1is 1in contrast to
Enviromnerital Impact statements for other
major river systems, including the Colorado
River system, in which temperature effects
have been studied and remedies proposed.
"Remedies include releasing water from
different elevations in the reservoir, and

require dam modifications.

Ramping Rates. Ramping rates, peak power

production requirements, and impacts on

47


bergquistd


aquatic systems, and alternative scenarios for
rampingvrates, have similarly been neglected
in the Master Manual studies. Again, this is
in contrast to the extensive studies in other
river systems, where ramping rates are a
fundamental operating component and are linked

to other resource objectiveé.

Exigting Damage to Tribal Resources. Federal

dam cohstruction and operation have»already
inundated tribal lands, changed riverine and
aquatic}habitats, and have already imposed
additional constfaints on Tribal options
with regard to water use, development and
economic betterment. No systematic review
of these impacts over. the watershed have
been conducted, nor solutions proposed which
would adequately address the development of

water without inclusion of the Tribes.

The Master Manual attempts to average ‘environmental
considerations over the system,‘without knowing enough of
the details to draw such a generalization. In doing so,
the Master Manual tramples upon very real locel concerns

and 1is ineffective 1in providing a framework for
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resolution to local or regional environmental problems.

New Sources of Water. Demand for»water from the Missouri
River system will continue to grow as the 21st Century
approaches and unfolds. "New" water will 1in patt come
from conservation and improved water management
techniques. The Master Manual makes no attempt to
address these key issues, however, water conservation is

the key to effective management.

Example. Even in a highly contentious river
basin such as the Wind River basin, which
involved the use of Tribal water resources,

a federal, state and tribal interagency task
force was established to conduct technical
studies to determine the amount of water
that could be "made available” through

irrigation conservation méasures. The study
concluded that over 100,000 &cre feet of

water could be made available through
conservation practices permiting all uses
even within drought situations, for that

very local situation.

The Mississippi River System. Recent flooding along the

Mississippi further reinforces the need for system-wide
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2.

analysis of the impacts of water management in the
Missouri on the <conditions in the Mississippi.
Additional storage, release policies and land use changes
on tributaries, such as the Missouri, could ease flooding
on the Missgissippi. Similériy, drought conditions on the
Mississippi which affect barge traffic could also be
eased by the marketing and release of reservoir storage
in the Missouri system. The present scope of the Master
Manual is ineffective in addressing system-wide water

resource realities.

is ineffective as a planning document.

Future Conditions With Indian Water Rights Implemented.
The system operation with the inclusion of Indian water
rights has not been addressed in the Master Manual. This
is critical in that Tribal water will likely be dedicated
to different purposes than what currently exist in the
system now. Tribal water resources use, which 1is
esséntial to Tribal economic development, will impact
other water users over a broad geographic area in the

basin.

Future Conditions Given Changes in Water supply and New

Management Objectives. There is wide-spread scientific
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evidence indicating that regional hydrologic changes,
such as receding glaciers, changes 1in precipitation
frequency and amount, and ground water discharge changes,
are occurring. These changes may affect the overall
water supply availability in the Missouri River system,
and require contingency planning and other strategies
that will permit system flexibility and adaption.
Changes in system operation as a result of water supply
changes will have impacts on power production, water
quality, and the balance of surface and ground water use,

and all 'syste.m water users.

E#gggle. In the Colorado River, the EIS for
Glen Canyon Dam is currently investigating all
impacts associated with potential water supply
changes, and the impact of changes in the
hydrologic conditions of the river system on
the environment, power production, suer

rights, water marketing, and other values.

Future Conditions With New Technologies. New
technologies for water use and conservation may alter

demand, supply and distribution systems, which will

affect river operations and water rights. New

technologies may also change the status of water as

"surplus," which will affect current western water law
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appropriation doctrine. The Master Manual assumes
"status quo"” and therefore does not allow the entire

system to adapt to changes.

Future Conditions With New Facilities Construction or
Retrofitting. New facilities construction, retrofitting
of existing structures, and new distribut_:ion arrangements
cannot be analyzed within the framework of the Master
Manual as written. Both scope and time frame of the
Master Manual do not permit flexible, futuristic and
effective examination of water management potentiéls in

the Missouri River basin.

3. The Master Manual does not provide a system-wide evaluation of
power production nor distribution, and the impacts of alternative

power production on the regional energy grid.

Systematic Review of Tribal Water Used to Generate

Hydroelectricity in the Basin ié Vft_lrgently Needed.
Currently, much of the water that is currently claimed by
Tribes is used to generate hydroelectric power. In
addition, Tribal lands have been inundated by federal
reservoirs. At the same time, Tribal and other rural
people are some of the highest rate payers in the United

States, with as much as 70 percent of monthly income used

to pay utility bills. With water rights in the system
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linked to hydropower, Tribal use of reserved rights is
also intricately 1linked to economic development and
community betterment. A serious and detailed examination

of these relationships is necessary.

Energy Bill Projects May Offer A Vehicle to Address
Vertical Energy Integration in the Missouril System. The
1992 Energy Bill provides a framework and funding for
studies which address the integration of all sources of
power within a system. Such studies address the
integrated use of hydropower, coal, o0il and gas, and
alternative sources of energy such as solar and wind
power. Within the context of the Missouri River, water
is used to generate regional power, but so is coal, oil
and gas; windpower potentials have been investigated.
Moreover, Missouri River water is presently used for

cooling purposes in thermal processes.

Since changes in river operation wili involve changes in
power production, an investigation of the impacts of
these changes on regional energy production and
distribution is advised. The Energy Bill may offer an

effective avenue for such work.

4. The Master Manual f‘ails to consider basin-wide water resour

management institutional arrangements which would enhance wat
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management in the entire system. The proposed water management
structure does not reflect Tribal administrative authority nor

other diverse interest in the region.

Failure to Consider All Basin Interests in the
Development of the Master Manual. The process which
produced the Master Manual ;nvdlved several states and no
consultation with the 28 tribes in the Missouri River
basin. In addition, the failure to study current and
alternative institutional arrangements for water
management given varying objectives for water use,
renders the process incomplete. More participation is
required to produce an effective document that has

regional support.

Tribal Sovereignty Requires Tribal Control Over Tribal
Natural Resources. In the next decade, Triballwater,
environmental and other natural resource laws and
policies will Dbe developed, accb?ging to Tribal
priorities . and goals for water wuse and resource
development. Tpese new institutions will be broad in
geographic distribution, and may offer state and federal
water managers a new and comprehensive approach to
regional and watershed-wide integrated natural resource

development.
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Integration of Energy, Environment and Watershed Concerns
is a National Trend and Should Be Adopted in the Study of
the Missouri River System. Studies of other major river
systems, including the Colorado River system, the
‘Colombi'a River, the Sacramento, and the Rio Grande, have
involved a high-level of comprehensive, scientific and
policy analysis of river. options, and have taken on
international s_ig';nificance- The National Academy of
Sciences has been actively involved in several studies as
a means to assure quality, high-level analysis of issues
important to broad regions. ‘ Such high-level research and
coordination is suggested by the issues in the Missouri
River basin. The non-biased and fair approach to Txiiiaal

water rights may also require such high-level oversight.

B. Watershed Management Conclusions

The need for a quality, cqmprehensive assessmenﬁ of the wate
resource management issues and potentials” in the Missouri Rive
system is great. Without such a comprehensive analysis, Tribal an
other water rights will be advérsely affected and perhaps neve
resolved. While the national trend in the analysis of rive
systems is toward a comprehensive approach, the Magter Manual ha
chosen a narrow scope, aimedr at preserving present day status quc
In the process, critical aspects of tribal water rights, wate

supply, land use, environmental issues, tribal, and water resourc
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administration have been neglected. This has thus limited water

management flexibility in the region.

Already significant funding has been allocated to what is
essentially an incomplete process as represented by the Master
Manual. To address just tribal iésues alone will require several
more million dollars. Time is of the essence and prudence requires
the efficient use of federal and state dollars to gather all the
information necessary to effective decision-making.
IV.
REMEDIES

We have met repeatedly with the Corpé of Engineers to present
our views on their treatment of our water rights, but ho changes in
the Corps analysis or presentation have been forthcoming. The
Corps has completed the preliminary draft environmental impact
statement (PDEIS), part of the process that will result in a
preferred plan for operating the Missouri River mainstem reservoirs
in the future.. This forum does not properly address the water
rights of the Indian tribes. _We. possess property rights in the
Missouri River, and those rights must be treated differently than
concerns of the general public with interest in the environmental
impacts of federal decisions for operating the Missouri River
mainstem reservoirs. We need your support for Congressional

hearings on this subject and appreciate your offer to hold them.

Senator Inouye, let us emphasize that Standing Rock Sioux and
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the other tribes are without an adequate judicial forum to resol:
a determination of our water rights. The McCarran Amendment w;:
interpreted by the U.S. Supreme Court in 1983 as conferrii
jurisdiction over adjudication of Indian water rights to Sta:
Courts. The Tribes, therefore, cannot adjudicate their Vwatf
rights without risking Sﬁate Coﬁrt adjudication. In Montana, ti
State has sued the Indian tribes within its borders to force tl
tribes into State Court, a forum that the tribes fear for go

reason. The Wind River Case in Wyoming, decided in 1986, was

tragedy for the Indian people for reasons that we would be happy -
relate to you 1in a sSeparate correépondence. Likewise, t

Acquavella Case in the Yakima River Basin} Washington, has result

in State Court judgments that deny the Yakimas their day in cou
and the right to water for future purposes. The Montana trib
have no choice but to submit to State Codrt jurisdiction or
choose some other forum, acceptable to the State of Montana,
which the tribes must determine their valuable water rights.
Montana, the only option aVailable is negotiated settlement wi
the State. The Montana tribes are operatiﬁg underxr duress,_and t
negotiations in this headwater state affect the amount of wat
remaining available for satisfying the water rights of t

downstream tribes, including the Standing Rock Sioux.

As stated, the tribes are reluctant to submit to State Cot
proceedings to adjudicate their water rights due to rece

experiences in Wind River and Yakima. No tribe in Montana favc
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proceeding in the case brought by the State of Montana against the
tribes. History will find that the negotiations in that state were
less than proper and that the tribes were forced to bargain their

rights away under threat of litigation.

The tribes are also reluctant to submit to the U.S. Supreme

Court on review of State Court proceedings. In the Wind River

Case, the U.S. Supreme Court reviewed the State of Wyoming decision
and was perhaps one vote short of an opinion that would have
ré.warded non-Indians for converting indian water rights to non-
Indian use. The Wyoming decision is a tragedy for all of our
Indian People. Justice O'Connor disqﬁalified herself from the
vote, purportedly because she possesses state-created water rights
in Arizona that conflict with reserved Indian water rights.
Therefore, had Justice O'Connor voted, the tribes would likely be
faced with a decision thét non-Indians are entitled to Indian water
rights if the non-Indians have used them without proper authority

for a long period of time.

This is the crux of the problems with the Master Manual. The
Corps of Engineers has refused to acknowlédge Indian water rights
except where quani:ified and actually put to use. The Corps would
force the tribes to quantify their righi:s in the only available
forums (State Court or state negotiations), and the tribes' water
rights would then only be recognized when put to use. ‘The

distinction between state-created water rights (doctrine of
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appropriation) and Indian reserved water rights (Winters doctrine

is that Indian water rights do not have to be used to become full

vested, whereas state-created water rights do not exist as full

vested until they are used.

Thus, the Corps would perpetuate the problemg that th
Missouri River tribes have faced for nearly a century, ﬁamely tha
the federal agencies refuse to acknowledge Indian water rights, an
non-Indians continue to develop unused Indian water. Moreover, tt
United States;gglies on unused Indian water rights (1) to generat
electricity in order to repay the cost of building the Missour
River Pick-Sloan dams, (2) to maintain ﬁavigation in the Missoﬁx
and Mississippi Rivers, and (3) to >support threatened ar
endangered species, such as the least tern and the piping plove:
The non-Indians and the federal agencies deny that our water right
exist or claim that development is "too specﬁlative", apparent]
with the conviction that if our rights are finally adjudicated :
State Court or elsewhere, the United States Supreme Court may fi:
that the use by others has.been of suchiighg duration that the
should not be required to stop their use, and our water righ:

would not be awarded to us.:

All of the tribes of the Missouri River Basin have long sougi
to develop their water rights. In 1944, when the Pick-Sloan pl
was approved by Congress, the tribes expected to divert and u

their water supplies in the Missouri River, its tributaries and t
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aquifers. The Bureau of Indian Affairs stated that it believed
that the interests of the tribes in the irrigation and power
features of the Pick-Sloan Plan had been adequately considered.
There was great anticipation by the Indians that never developed
into water projects. But, surrounding the reservations, the pace
of water development by non-Indians quickened. At many locations,
non-Indian development had already monopolized the water supply
available to the Indian tribes. The St. Mary River' had been
diverted by the Bureau of Reclamation away from the Bla&kfeet.
Bureau of Reclamation had diverted the waters of the Milk River to
préjects surrounding the Fort Belknap Indian Reservation. Boysen
Reservoir had been built on the Bighbrn River, and the water supply
was controlled by non-Indians. The Whitney Irrigation Project in
Nebraska fully utilized the White River water supply available to

the Oglala Sioux at Pine Ridge.

After the 1944 Flood Control Act, the Bureau of Reclamation
built the Shadehill Dam and Reservoir upstream from Standing Rock,
but Blue Horse Reservoir, intended for the benefit of the Tribe,
was never built and our irrigation from that stream was denied.
Angostura Reservoir was built on the'Cheyenne River and dominates
that stream above the Pine Ridge and Cheyenne River Indian

Reservations.

Let us summarize the dilemma. First, when the 1944 Flood

Control Act was passed, the Indian tribes believed that part of
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their Winters doctrine water rights could be developed through the
plan. That was not the case. Either the sources of water upol
which we rely had'already‘been developed by non-Indians or th
Pick-Sloan authorization was used by non-Indians to build project:
immediately upstream from our reservations (suéh as Shadehill (o}
the Grand River), and our projects (such as Blue Horse on the Gran
River) were not constructed. Second, the Bureau of Reclamation an
Corps of Engineers, representing the trustee, the United States
undertook considerable planning and development of the Missour
River and its _tributaries investing hundreds of millions o
dollars. Those investments have been made in irrigation project
that support non-Indian state-createa water rights and the dredgin
of navigation channels in the Mississippi and Missouri Rivers
Those investments have been made, in most cases, without taking th
Winters doctrine into account. Where the Winters doctrine has bee
recognized, the approach has often been detrimental to the India
tribes. Both the Department of Interibr and the Corps of Engineerx
have placed unrealistic requirements on recognition on the Wintex

doctrine as summarized below:

Accordingly, this [agreement] is subject and subordinate

to any claims of the Missouri River Basin Indian tribes

for Reserved Rights to the use of water . . . which are

adjudicated and which have been found to constitute a

prior right by a final and non-appealable order of a

court of competent jurisdiction.

This brings us to the third point. As previously stated, ti
tribes have no adequate judicial forum in which to resolve the:
reserved rights. The State Courts are generally unacceptable -
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the tribes for obvious reasons, and the United States Supreme Court
demonstrated that it may not support. the Winters doctrine.
Therefore, there ié no meaningful appeal to an adverse State Court
ruling. The United States Supreme Court has come very close to
endorsing the use of Winters doctriné water rights by non—Indiéns
because the Indian tribes were unable to obtain funding
appropriations for development of Indian components of the Pick-
Sloan Plan. Funding has been absent because the Bureau of
Reclamation and the Corps of Engineers assisted in the development
of non-Indian gggjects that relied on unused Winters doctrine water
rights and because the.Bureau of Reélamation and Corps of Engineers
would not recognize Winters doctriné water rights until they wefe

fully adjudicated in courts that the tribes cannot submit to.

At Standing Rock we believe that forced negotiation is an
unjust resolution of our Winters doctrine rights to the use of
water. But, this is the only remedy made available to the tribes
in the Missouri River Basin if we are guided by federal policy
makers in the Department of the Intefiéf’ and elsewhere. We
respectfully submit to you, Mr. Chairman, tﬁat the Congress of the
United States can assist the Missouri River Basin in the
protection, presérvation, and proper accounting of the Winters
doctrine rights to the use of water. Reasonable decision-makers
can make sound determinations of the amount of water in the
Missoufi River, its tributaries and its aquifers that should be

reserved for present and future purposes by the Indian tribes.
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Federal agencies, such as the Corps of Engineers, can then properl:
account for the amounts of water reserved for the tribes in th
Master Manual and in other planhning documents. The Master Manua
in its present form encourages the federal agencies and non-India
water users to continue to rely on unused Winters doctrine wate

rights. As stated by the Corps in its draft Master Manual EIS:

The Missouri River Basin Indian Tribes are currently in
various stages of quantifying their potential future uses
of Mainstem System water. It is recognized that these
Indian Tribes may be entitled to certain reserved or
aboriginal Indian water rights in streams running through
and along -reservations. Currently, such reserved or
aboriginal rights of tribal reservations have not been
quantified in an appropriate legal forum or by compact .
. - . The Study considered only existing consumptive uses
and depletions; therefore, no potential tribal water
rights were considered. Future modifications to system
operations, in accordance with pertinent legal
requirements, will be considered as tribal water rights
are quantified in accordance with applicable law and
actually put to use. (PDEIS, 33-64, May 1993, emphasis
supplied.)

As you know, Winters doctrine water rights are reserved for preser
and future purposes of the tribes, whether in use or not. Tl
Corps is perpetuating the failure of the federal agencies

properly address these existing water rights. When the Cor
adopted the basic as;sumption that the Master Manual would be bas:
only on existing uses of water (e.g., state-created water rights
the Corps 1ignored the vested water rights of the Indian tribe
The Corps offers a solution that 1is unacceptable to tribe
including Standing Rock. We have no desire to be sued in

McCarran Amendment case and no desire to negotiate our water righ
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with the State, whether under the threat of litigation or not. The
only fair and just alternative begins with your oversight and may
well lead to new Federal’ Indian' water policy and management

institutions.

We need hearings in the Congress of the United States to
provide our testimony with regard to this basic, underlying problem
in the development of the Maéter Manual and the Environmental
Impact Statement by the Corps. The Environmental Impact Statement,
in preliminary draft form isbentirely unacceptable for the reasons
that (1) it does not address existing Indian water rights in the
Missouri River Basin (albeit uﬁadjudicated), and (2) it does not

consider any future uses of water.

We are hopeful that the hearings can address possiﬁle remedies
to the difficulties that the tribes face, including the need for
Congressional action to except Indian watef rights from McCarran
Amendment adjudications consistent with cpngressional policy
annunciated in the 1992 Western Water Poliéy Review Act. Remedies
may likewise come from the fact that the United States is currently
relying upon unused Winters doctrine water fights for generation of
hydropower at the six mainstem dams on the Missouri River and for
supporting - of barge traffic in the nine foot channel of the
Missouri River between St. Louis and Sioux City. Moreover,'the
United States relies on unused Winters doctrine rights for -

protection of threatened and endangered species. To the extent the
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tribes' water rights cannot be restored or to the extent the tribe
agree to permit the United States to rely on unused Winte:
doctrine water rights, solutions between the United States and tt
tribes may be workable. In this regard we are encouraged by tt
102nd Congress which recognized a duty to. the Indian tribés wit

regard to its water rights:

. . . the Federal Government recognizes its trust
responsibilities to protect Indian water rights and
assist Tribes in the wise use of those resources.
(Section 3002(9) Public Law 102-575, 106 Stat. 4600 at
4694)

In conclusion, the operation by the Corps of Engineers of tl]
main stem Missouri River reservoir system severeiy impacts tl
Standing Rock Sioux Indian Reservation. The COE operates tl
system without regard to the Tribe's reserved water right:
although those rights amount to a substantial portion of the stor:
water in the Oahe Reservoir. Currently, this water is utilized £
navigation, hydropower generation, irrigation, and recreation

the Missouri basin, without benefit tQ‘__j:h'e Tribe and Trib

members, who remain among the poorest people in the United State

In response -to current drought conditions, the COE is revisi
its water control manual. The revisions 1likewise confer
consideration of Tribal rights. Unless the U.S. Congre
intervehes on behalf of the Standing Rock Sioux and other Indi
nations of the Missouri River basin, the resource planning
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federal agencies for the twenty-=first century shall proceed with
considefation of Tribal treaty rights, economic development needs,
and environmental quality considerations. Federal bureaucrats,
currently accountable to no one, shall plan the Indian people of

the Missouri River basin out of existence.
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TABLE 1

RANGE OF OPTIONS STUDIED IN
277 NATIONAL ECONOMIC DEVELOPMENT ALTERNATIVES

38

18

18

18

25

25

48
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- TABLE 2
COMPARISON OF MODEL RESULTS®

Existing operation 41.09 544.90 625.52 16.19 48.13
(ABAAIO)
Alternative that gave 41.97 549.31 637.16 16.64 50.30

maximum benefits

Alternative that gave 34.84 510.13 613.57 4.32 47.2
minimum beaefits

® From Volume 1, Alternatives Evaluation Report.
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- TABLE 3
SUMMARY OF BENEFITS UNDER PRESENT
OPERATIONS POLICY (ABAAIO)®

Flood control 41.09 3.2°
Water supply 544.90 42.7
Hydropower 625.52 49.0
Recreation ' 48.13 3.8
| Navigation 16.19 1.3

® From Volume 1, Alternatives Evaluation Report.
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

VHEREAS,

WHEREAS,

AKX |
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LAKE TRAVERSE RESERVATION

BI{G COULEE - BUFFALQ LAKE - ENEMY SWIM « HE[PA/VEBLEN - LAKE TRAVERSE « LONG HOLLOW « OLD ;LGENCY

TRIBAL COUNCIL RESOLUTION NO. SWST-93-046

Sisseton - Wahpeton Sioux Tribe of the Lake Traverse Reservaﬁ@n
in the State of South Dakota, all or part of which is located in :
the Missouri River Basin, seeks to address the critical issues of

reserved Indian water rights and water management in the Mwsoun
River Basm and

Sisscton. - Wahpeton Sioux Tribe holds valuable reserved Winter's
doctrine rights to the use of water in the surface waters and ground
waters of the Missouri River Basin and seeks to protect, preserve,
manage and utilize the amounts of water reserved by the Tribc

and the quality of that water resource for present and future
generations of the Sisseton - Wahpeton Sioux Tribe; - and

the Mni Soge Tribal Water Rights Coalition has incorporated,
has charter and by-laws and secks thc representation of all
Missouri river Basin Tribes in its Coalition, and

the Mni Sose Tribal Water Rights Coalition, upon completing its
membership drive, will convene in Rapid City, SD sometime in
March, when that date is set we will notify Tribes with an
announcement to determine collectively and individually, the best
and most appropriatc means of the tribes of-the Coalition to address
their rights, titles and interests in the preservation, protection,

management and utilization of the Missouri River, its tributaries :
and its aquifers; and ’ '

the Coalition seeks to represent 26 tribes of the Missouri River
Basgin residing in three areas served by the Bureau of Affairs:
Billingg, Aberdcen and Anadarko; and

all tribeé of the Missouri River Basin have common objectives,
including but not limited to, the following:

1. Recogniiion of the valuable Winter's doctrine rights
to thc use of water in the Missouri River, its tributaries

and aquifers by the Congress and Exccutive Branch
of the United States.

LLORRAINE ROUSSEAU, CHATRPERSON + LYMAN CRAWFORD, SECRETARY « LOUELLA M. CLOUD,T A1-159
OLD AGENCY BOX 509 « AGENCY VILLAGE. SOUTH DAKOTA 57262-0509 « PHONE: (605) 6%v-07 1
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TRIBAL COUNCIL RESOLUTION NO. SWST-93-046

2. A united Indian voice in the policy-making reclated to the
Misgouri River, its tributaries and its aquifers, which
voices has equal or greater weight than the federal agencieg,
states and the Missouri River Basin States association, all |
of which ure currently engagced in litigation or review of
the Corps of Engineers Master Manual, as s means of Qetthr,\g
the litigation.

3. Participstion in the benefits of the Federal Missouri River
Basin Pick-Sloan Program, including but not limited to,
-equitable allocation of the hydropower resources.

4. Management of the water resources to ensure safe drinking
water, clean water supplies und economic development of
our water resources.

WHEREAS, the Coalition of the Missouri River Basin, would form the largest
Indian organization and utilization of Indian water resources, larger
by several times than thc Columbia River Basin Commission and
and the Great Lakes Commission; and

WHEREAS, the strength of the Coalition will be sufficient to ensure that litigation
and settlement between the states and the United States over issues
relating to the Missouri River Basin Cannot be resolved without
proper consideration of the rights, titles and interests of thc party
with grcatest interests in the water supplies of the Missouri River
Basin, namecly the Indian tribes of the Basin.

NOVW THEREFORE., BE IT RESOLVED, that Sisseton-~-Wahpeton Sicux Tribe of
the Lake Traverse Rescrvation Joins the Mni Sose Tribal Water
Rights Coalition, Inc., and will work as a Cosglition member in the
first meeting after the present effort to expand membership to
determine how best to meet the common und diverse needs of the
tribes of the Missouri River, both collectively and individually.

BE IT FURTHER RESOLVED, that the governing body directs its Chairwoman

to take all necessary steps to designate David Gill to act on behalf
of the tribe in thc¢ Coalition.
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COUNCIL RESOLUTION NO. SWST-43-046
PAGE 3

CERTFICATION

We, the undersigned duly elected Chairwomen and Secreiury of
~the Eisseton-Wahpeton Sioux Tribe, do hercby certify that the above Resoluti¢n
wus duly adopted by the Sisseton-Wahpeton Sioux Tribal Council, which is
composed of 18 members, of whom 18 members, constituting a quorum, were
present at a Tribal Council meeting, duly noticed, called, convened, and held
at Tiwakan Tio Tipi, Agency Village, South Dakota, on March 5, 1993, by a
vote of 13 for, 0 opposed, 0 - abstained, 2 absent from vote,

1 pot voting, and that said Resolution has not been rescinded or amcnded
in any way. .

D@ted this 5. day of March, 19893.

Secretary
S¥seton-Wahpeton SlO x Tribe

ATTEST: jm:a " (ng,mgm: |

LORRAINE ROUSSEAU, Tribal Chairwoman
Sisscton-Wahpeton Sioux Tribe
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TURTLE MOUNTAIN
BAND OF CHIPPEWA INDIANS

TURTLE MOUNTAIN TRIBAL OFFICE

P.0. BOX 900
BELCOURT, NORTH DAKOTA 58316 (701) 477

July 28, 1993

John E. Shaufelberger

Colonel, Corps of Engineers
Division Engineers

Missouri River Division

P.O. Box 103, Downtown Station
Omaha, Nebraska 68101-0103

Re:  PDEIS for Missouri River Master Water Control Manual and Review

Dear Colonel Shaufelberger:

o ¥
o

o

I am writing to you tofemgess ' i ooncems ,ver “~the curment Preliminary Draft
Environmental Impact Statement.h PDEIS) for the-Missouri Ri ‘Mater Water Control Manual Review
and Update. Our Tribe, aleng with's veralmther federally recogmzed ‘ ':an Tribes in the Missouri
River Basin, have considerable reserved**water nghts ‘in the;Missouri:Bi ;@nd we are important
stakeholder's in the outcome of this proeess Our lndlan water fights are directly impacted by the
management practnce d policies of the Corps and our water rights have Been utilized by the
Corps for many years without our consentdo&ewe@ther national interest such as the generation

of hydropower and navugatlon. For this ;eason, the lndnan Tnbes are. hlgh ncemed about the

that your agency has invested tremendous resources in the development of an operating plan for
the Missouri River system without prior consultation and involvement with one of the major
stakeholder's, the Indian Tribes. Now it appears that only after-the-fact has your agency provided
an opportunity for a tribal organization to participate, an organization which clearly does not have
financial technical resources comparable to your agency.
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In closing, we support the call by the Missouri River Basin Tribes to reject the Master
Manual PDEIS and support the request for congressional oversight hearings to address the Federal
Government's unfulfilled obligations to the indian Tribes with respect to our reserved water rights.
Our Tribe also joins with the other Tribes in the Missouri River Basin in citing the failure of the
process utilized by the Corps because it excluded meaningful participation by the Tribes, and
because it will have a detrimental impact on Indian water rights.

I hope that our concems are given serious consideration and that you will do your best to
respond to the interests of the Indian Tribes.
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Phone: (402) 857-3302 Route #2

Niobrara, Nebraska 68760

July 29, 1993

John E. Shaufelberger

Colonel, Corps of Engineers
Division Engineers

Department of Army

Missouri River Division

P.O. Box 103, Downtown Station
~Omaha, Nebraska 68101-0103

RE: PDEIS for Missouri River Master Water Control Manual and Review

- Dear Colonel Shaufelberger:

I am writing to you to express serious concerns over the current Preliminary Draft
Environmental Impact Statement (PDEIS) for the Missouri River Master Water Control
Manual Review and Update. Our tribe, along with several other federally recognized Indian
tribes in the Missouri River Basin, are imiportant stakeholders in the outcome of this process.
Our Indian water policies of the Corps and our water rights have been utilized by the Corps for
many years without our consent to serve other national interests such as the generation of
hydropower and navigation. For this reason, the Indian Tribes are highly concerned about the
actions of your agency with respect to the Missouri River system.

It is my understanding that the PDEIS has been prepared by your agency with no consultation,
with the Indian Tribes in the Missouri River Basin. I can attest to the fact that we did not
receive a formal request or invitation from your agency to participate in the development of
this document. In my opinion, absent meaningful participation by the Indian Tribes in the
Missouri River Basin the draft PDEIS is a flawed document. For these reasons, I urge you to
reconsider the actions of your agency and to take immediate measures to rectify this situation.

A1-165


brownj


brownj
A1-165


PDEIS for Missouri River Master Water Control Manual & Review
Page 2:

Although I am aware that your agency has been in contact with the Mni Sose Inter-Tribal
Water Rights Coalition and has invited that organization to participate in the August hearings
on the PDEIS, I am concerned that your efforts are "too little too late.* It is also disturbing to
realize that your agency has invested tremendous resources in the development of an operating
plan for the Missouri River system without prior consultation and involvement with one of the
major stakeholders, the Indian Tribes. Now it appears that only after-the-fact has your agency
provided an opportunity for a tribal organization to participate, an organization which clearly
does not have financial and technical resources comparable to your agency.

In closing, we support the_call by the Missouri River Basin Tribes to reject the Master Manual
PDEIS and support the request for Congressional oversight hearings to address the Federal
Government's unfulfilled obligations to the Indian Tribes with respect to our reserved water
rights. Our tribe also joins with the other tribes in the Missouri River Basin in citing the .
failure of the process utilized by the Corps because it excluded meaningful participation by the
tribes, and because it will have a detrimental impact on Indian water rights.

I hope that our concerns are given serious consideration and that you will do your best to
respond to the interests of the Indian tribes.

Sincerely,

%M/%

Richard Kitto
Chairman -
Santee Sioux Tribe

Y Y’
RLK/kmi

A1-166


brownj


brownj
A1-166


MANDAN, HIDATSA, & ARIKARA NATION

Three Affiliated Tribes » Fort Berthold Indian Reservation
HC3 Box 2 * New Town, North Dakota 58763-9402

TRIBAL BUSINESS COUNCIL

(701) 627-4781
Fax (701) 627-3805

CHAIRMAN
Wilbur D. Wilkinson

VICE CHAIRMAN
Ivan Johnson
Mandaree

(701) 759-3377

SECRETARY

John “Jack™ Rabbithead, Jr.

Parshall/Lucky Mound
(701) 862-3841

" TREASURER
. Roger Bird Bear
" Four Bears

. COUNCIL MEMBER
Austin Gillette
White Shield
(701) 7434244

COUNCIL MEMBERS
Jim Mossett

Twin Buttes

(701) 9384403

COUNCIL MEMBER
George Fast Dog

New Town / Little Shell
(701) 627-3484

July 30, 1993

Mr. John E. Shaufelberger
Colonel, Corps of Engineers
Division Engineers

Departmént of Army

Missouri River Division

P.0O. Box 103, Downtown Station
Omaha, Nebraska 68101-0103

Re: PDEIS for Missouri River Master Water Control
Manual and Review

Dear Colonel Schaufelberger:

The Three Affiliated Tribes wishes to express serious
concerns over the Preliminary Draft Environmental
Impact Statement (PDEIS) for the Missouri River Master
Water Control Manual Review and Update. Our tribes,
along with several other federally recognized Indian
tribes within the Missouri River Basin, have water
rights in the Missouri River. Our Indian water rlghts
are directly impacted by the management practice and
policies of the Corps. For many years, the Corps has
utilized our water rights without Indlan consent to
serve others.

It is my understanding that the PDEIS has been prepared
by your agency with no consultation with the Indian
Tribes. I can attest to the fact that we did not
receive a formal request or invitation to participate
in the development of this document. In my opinion,
absent meaningful participation by the Tribes in the
Missouri River Basin, the draft PDEIS is a flawed
document. For these reasons, I urge you to reconsider
the actions of your agency and to take immediate
measures to rectify this situation.
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Page Two (2)
J.E. Shaufelberger 1ltr.
July 30, 1993

Although I am aware that your agency has been in
contact with the Mni Sose Inter-Tribal Water Rights
Coalition and has invited that organization to
participate in the Augqust hearings on the PDEIS, I am
concerned that your efforts are "too little too late."
It is also disturbing to realize that your agency has
invested tremendous resources in the development of an
operating involvement with one of the major
stakeholders, the Indian Tribes. Now it appears that
only after-the-fact has your agency provided an
opportunity for a tribal organization to participate,
an organization which clearly does not have financial
and technical resources comparable to your agency.

In closing, we support the call by the Missouri River
Basin Tribes to reject the Master Manual PDEIS and
support the request for Congressional oversight
hearings to address the Federal Government'’s
unfulfilled obligations to the Indian Tribes with
respect to our reserved water rights. Our tribe also
joins with the other tribes in the Missouri River Basin
in citing the failure of the process utilized by the
Corps because it excluded meaningful participation by
the tribes, and because it will have a detrimental
impact on Indian water rights.

I hope that our concerns are given serious
consideration and that you will do your best to respond
to the interests of the Indian tribes.

Sincerely,

1

Wilba?D. Wilkinson, Tribal Chairman
Fort Berthold Reservation

Three Affiliated Tribes
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Ponca Tribe of N P.0. Box 288 402 857-3391
lebraska Niobrara, NE 68760 FAX: 402 857-3736

E@EEWEH
AUG 17 1393

August 10,1993 Lo

Mni Sose Intertribal Water
Rights Coalition

P.O. Box 266

‘Rapid City, SD 57709

Dear Sir:

On August 3, 1993 the Interim Council of the Ponca Tribe unahimously voted to support
the Mni Sose Intertribal Water Rights Coalition in their effort for withdrawal of the
Master Manual until all Tribes involved have input regarding the matter.

Respectfully, : .

A boral AU/&?»/#/

Deborah Wright, Chairperson

Ponca Tribe of Nebraska

cc: TC

A1-169


brownj


brownj
A1-169


A1-170


brownj
A1-170


INDERMAN, SR. % o 55& ua/ Sioux g’“g £ : CHARLES WHITE PIPE, RR.

resident Treosurer
. - - ROSEBUD INDIAN RESERVATION .
AAN WILSON . ROSEBUD, SOUTH DAKOTA 57570 GERRI GORDAN
e-President oo s0574 £.0. BOX 430 Secretory
05-747-2381 - Fax 605-747-2243 .
ne x JOHN ARCOREN, SR.
Sargeant at Arms

. BCERVIE

. John E. Shaufelberasr
lonel. Corps of Engineers AUG 1'71993

has b ai Tribe
at a Preliminary Draft has been completed of the Envirommentai
ipact Statement (EIS) for the Mlssourl River Master Water Controi
nual Review and:Up:date. It has aiso been indicated to the tribe
\at- tribes have not been recognized bv acknowlzdgement of their
.ter rights in the draft. It seems that the tribes are beina
wrced into having to guantify their water.rights before thev cain
. included in the master manual. ’ I

is the Rosebud Sioux Tribe's position that the tribe or tribes
» not have to guantifv their watar rights befores being sllocated
portion of the water that is under the qbntroi oi tine Corps oif
igineers. If the:itribes were aliowsd adeguate represeintation in
e deveiopment of the master manual, the tribes.wouid nave imsured

€ anua i :

iemselves a place in Lhe "mast er, m

;sebud Sioux Tribe hias peen one of the tsrec orzginal tribss who
-ganized the Mnisose Intertribal Water Rights Coalition %to do
iactly what 1is stated above. Tie .Coalition, whose membership
icludes-Rosebud’ *is dirécted to insure that- the: “tribes- aswa qroup
V& & Sstrong volCce in these matters. The position expr-ssea 52
ie Mnisose Coalition is fully supported by Rosebud Sioux Tribe,
id Rosebud S5Sioux Tribe a tonomous tribe 7111 also
i

LEA J. Lundeiman, Sr.
esident., Rosebud Sioux Tribe
>sebud, 5D 57570 A1-171
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WHEREAS ,
WHEREAS,

WHEREAS ,

WHEREAS,

WHEREAS,

WHEREAS,

THEREFORE

ROSEBUD SIOUX TRIBE
Resolution No. 93-190

the Rosebud Sioux Tribe is a federally recognized Indian
Tribe organized pursuant to the Indian Reorganization Act
of 1934 and all pertinent amendments thereof and

the Rosebud Sioux Tribe is governed by a Tribal Council made
up of elected representatives who act in accordance with
the powers granted to it by its Constitution and By-Laws, and

in the Preliminary Draft of the Environmental Impact State-
ment (PDEIS), the Corps -of Engineers states: ''Recognize{s)
that these Indian Tribes may be entitled to’'certain reserved
or aboriginal Indian Water rights in streams running or alon
reservations...The study considered only existing consump-
tive uses and depletions; therefore, no potential tribal
water rights are considered. Future Modifications in
system operations, in accordance with pertinent legal
requirements, will be considered as tribal water rights are
quantified in accordance with applicable law and actually
put to use.'" (PDEIS, 3-64) and

the Corps of Engineers fails to understand the nature of
Indian Water Rights, reserved under the WINTEKRS doctrine,
and makes it very clear that it considers Indian water right
to be a questionable proposation at best, and that its
management scheme for the mainstream of the Missouri River
need not take these rights into consideration, and

significantly, Indian water rights are not included in the
models through which the mainstream reservoir system is
operated, this non-inclusion violates WINTERS doctrine water
rights as well as treaty rtights of certain tribes, and

the omission by the Corps of Engineers of consideration of
Indian water rights in the PDEIS refleects the more general
attachment on Indian water rights, by federal and state wate
agencies and courts. now

BE IT RESOLVEDR THAT, Rocebud Sioux Tribe joins the Mrisose

Inter-Tribal Water Rights coalition in rejecting the PDEIS
&1 J g

as a legual ov meaningivi resource Lanagement insirusient

tool, and

PE IT FURTHER RESOLVED THAT The Rosebud Sioux Tribe respectfully

A1-172

requests that the United States Congress investigate the
resource management in the Missouri River basin by the
executive branch, and the effect of such management on the
Indian nations in the basin, through detailed oversight
hearings as proposed by the Mni Sose Intertribal Water
Rights coalition.
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CERTICATICGCN

This is to certify that the above Resolution No. 93-190 was duly
passed by the Rosebud Sioux Tribal Councii in session on August 12,
1993, by a vote of thirteen (13) in favor, None (0) opposed and
None (0) not voting. The said resoluticn was adopted pursuant to
authority vested in the Councii. A quorum was present.

ATTEST :

7,)}/(, . ‘ ":/;z ,;- SJ@//"

. ‘/x "/
: ;. ; (&
Geraldine Gordon, Secretary ‘ex J. Luhdermdn, Sr.,President

Rosebud Sioux Tribe osebud Sioux Tribe
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August 18, 1993

John E. Shaufelberger

GColonel, Corps of Engineers
Division Engineers

Department of Army

Misscuri River Divisicn

P.O. Box 103, Downtown Station
Omaha, NE 68101-0103

Re: PDEIS for Missouri River Master Water Control Manual and Review
Dear Colonel Shaufelberger:

| am writing to you to express serious concsarms over the current Prefiminary Draft Environmental m
pact Statement (PDEIS) for the Missouri River Master Water Control Manual Review and Updats. The
Winnebago Tribe, along with several other federally recognized Indian tribes in the Missouri River Ba:
sin, has considerable reserved water rights in the Missouri Hiver, and we are imporiant stakeholdsrs i
the outcome of this process. Our indian water policies of the Corps and our water rights have been uti-
lized by the Corps for many years without our consent fo sarve other national interests such as the gen
ation of hydropower and navigation. For this reasen, the Indian Tribes are highly concemed about the 2
tions of your agency with respect 1o the Missouri River system.

It is my understanding thal the PDEIS has been prepared by your agency with no consultation with the |
dian Tribes in the Missouri River Basin. | can atiest fo the fact that we did not receive a formal request
invitation from your agency to participate in the development of this documenL. In my opinion, absent
meaningful participation by the Indian tribes in the Missouri River Basin, the draft PDEIS is a flawed

document. For these reasons, | urge you o tecomnder the actions of your agency and 10 take immediate
measures to ractify this sﬂuatlon :

Although | am aware that your agency has bean in contact with the Mni Sose Inter-Tribal Water Rights
Coglition and has invited that organization to participate in the August hearings on the PDEIS, | am con-
cerned that your efforis are “too little, too late." It is also disturbing fo realize that your agency has in
vasted tremendous resources in the development of an operating plan for the Missourl River system wi
out prior consuttation and involvement with one of the major stakehoiders, the Indian Tribes. Now it
appears that only after-the-fact has your agency provided an opportunity for a iribal erganization to

participate, an organization which clearty does not have financial and technical resources comparabie i
your agency.

in closing, we support the call by the Missouri River Basin Tribes 10 reject the Master Manual PDEIS al
support the request for Cangressional ovarsight hearings to addresg the Federal Govemment's unfulfille
cobligations to the Indian Tribes with respect to our reserved water rights. The Winnebago Tribe also
joins with the other trites in the Missourt River Basin in citing the failure of the process wutilized by tt
Corps because it will have a detrimental impact on Indian water rights. .
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| hope that our concearns are given serious consideration and that you will do your best 1o respond to the
interests of the Indian tribes,

Sincerely, e

=
ét&,

b

. Chairman
ribe of Nebraska
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RESPONSE TO

MISSOURI RIVER MASTER WATER CONTROL MANUAL PDEIS

REVIEWED AND UPDATED BY U.S. ARMY CORPS OF ENGINEERS

SEPTEMBER 1993

BY:

MNI SOSE INTERTRIBAL WATER RIGHTS COALITION
818 E. St. Andrew Street
Rapid City, SD 57709
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1. EXECUTIVE SUMMARY

The Missouri River, its tributaries and the aquifers within the basin are life itself to the
Indian nations that reside there. The tribes have a cultural and spiritual relationship with the
waters that rise within the Missouri River Basin, join the Mississippi River and flow into the
Gulf of Mexico. It is not the intent here to present the written or unwritten significance of the
waters of the basin for cultural and religious purposes. Tribal elders can relate the significance
of this lifeblood, this sustaining force far better than one could hope for in this presentation.

It is important, however, for readers of the Mni Sose response to the Master Water
Control Manual to understand that to divide the Missouri River, its tributaries and the aquifers
of the basin into state, federal and private interests and to” assign National Economic
Development (NED) benefits defies our concepts of the insintrinsic values of the water reserved
by our forefathers and engrained in our Indian cultural and religion. Likewise, to ignore our
legal entitlements to water and to deny the development of self-sustaining economies within our
reservations defies the treaties, executive orders, congressional acts, and case law that were-
developed through centuries to preserve and protect our resources. It is with concern over
cultural, spiritual, economic and environmental impacts on our waater that we address this
document to the Corps of Engineers. Our values and our rights to the use of water have been
systematically ignored in the Preliminary Draft Environmental Impact Statement (PDEIS) for the
Missouri River Master Water Control Manual.

Our water rights and their suppression are discussed in Chapters 2 and 3 of this.
document. The hydrology of the Missouri River used to determine the impacts of 307
alternatives for operating the Missouri River is inappropriate for the simple reason that it does
not account for vested reserved rights to the use of water of the 28 Indian tribes of the Missouri
River Basin. The Corps hydrologic model only considers the present (1990 level) of depletions.
In doing so, the Corps ignores the decreed/sett]ed and undecreed/unsettled rights to the use of
water of the Indian tribes.

The Mni Sose Intertribal Water Rights Coalition corresponded with the Corps during
preparation of the PDEIS for the purpose of seeking the inclusion of Indian reserved water rights
in the Corps hydrologic model. That notion was rejected by the Corps, which was willing to
present determination of future water requirements by the respective tribes but was unwilling to

account for those water rights in the hydrologic model and to address their impacts on the
various alternatives.

We joih in the objections of the State of Iowa to the Master Control Manual which is as
follows:

The PDEIS does not predict the depletions or estimate the availability of water in the

system during the entire period this Master Manual is to be in effect. Instead, its
analysis is based on 1990 depletions...This does not include likely future depletions,
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including, for example, the Fort Peck Tribal compact by which that tribe seeks authority
to divert up to 1,000,000 acre feet of water per year. July 21, 1993 letter to Col. John
Schaufelberger from J. Edward Brown, Iowa State Water Coordinator.

The evaluation of future depletions should not be limited to the Fort Peck tribe, but to
all tribes of the Missouri River Basin. To deny existence of Indian water rights unless
adjudicated or settled by compact fails to meet NEPA tests for adequacy of analysis and fails to
protect and preserve our water rights as required by the trustee United States.

In the absence of recognition of Indian water rights by the Corps in its Master Water
Control Manual, agencies of the United States, the states and private water users will continue
to rely upon the vested water rights of the Missouri River Basin tribes. There will be no effort
on the part of the United States to assist the tribes in the development of viable economies that
rely upon the use of the tribes’ Winters doctrine rights. There will be a continuation of the
practices of the agencies of the United States, the states and private water users to proceed with
future operations and future development without protecting and preserving Winzers doctrine
rights to the use of water. -

While there is a trust relationship between the United States and the tribes and
Congressional direction to the federal government to recognize its trust responsibilities to protect
Indian water rights and assist tribes in the wise use of those resources, there is a continuing
failure to do so. The Secretary of the Interior has been the agent of the United States with the
greatest opportunity to exercise the responsibilities of the United States to the Indian tribes. All
agencies, including the Corps of Engineers, have a trust responsibility. However, it is of
considerable disappointment that the Office of the Secretary of the Interior addressed a July 14,
1993 letter to the acting Assistant Secretary of the Army over the signature of Jonathan P.
Deason, an Interior official with considerable Indian reserved water rights experience, and that
this letter did not address in any way the failures of the PDEIS to address Indian water rights.

Further evidence of the lack of intent to properly address Indian water rights is
manifested in the review of the comments by the State of Montana and the State of Wyoming.
Montana has developed a compact with the Fort Peck tribes and with the Northern Cheyenne
Tribe. The July 14, 1993, letter from Marc Racicot, Montana’s Governor, to Colonel
Schaufelberger calls for addressing tribal water rights quantified in Montana and Wyoming but
does not seek to address undecreed/unsettled water rights in Montana. Moreover, the Montana
statement places State statutes that call for future development of State-created water rights ahead
of the reserved rights of the Montana tribes that have not entered into compact with the State
of Montana. Clearly, Montana has no intent to recognize Indian water rights until adjudicated
in its McCarran Amendment proceeding or settled by compact; and the Corps has adopted the
Montana view. While Montana complains that only 1/3 of the system economic benefits accrue
to the upper basin, there is no call in the Montana comments to address the loss of economic
benefits on the Montana Indian reservations.
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The PDEIS places considerable emphasis on the differences in benefits between the upper
and lower basin. However, the PDEIS fails to address the economic and environmental impacts
on the Missouri River Basin reservations stemming from continued reliance by the United States
upon the tribes reserved Winters doctrine rights to the use of water. The present and future
impact of continued reliance by the United States on unused Winters doctrine water rights must
be presented in the PDEIS. '

The PDEIS presents the National Economic Development (NED) benefits of the 307
alternatives, and more particularly, the seven alternatives selected for closer examination. The
PDEIS identifies current NED benefits, based on the present Master Control Manual operations,
at $1.277 billion annually. It is respectfully submitted that the PDEIS is inadequate unless the
benefits are separated into those produced by the reserved rights of the Missouri River Basin
Indian tribes and the surplus waters of the United States. Without division of the NED benefits
into those two sources, it is not possible to determine the reliance of the United States on unused
reserved water rights of the Indian tribes to produce NED benefits. To the extent the tribes are
producing NED benefits, they should share in those benefits.

A trust assessment is needed in the PDEIS to determine the impact of the Master Water

Control Manual on the responsibilities of the United States to perform as a trustee for the
Missouri River Basin Indians.

The Corps has failed to properly assess the values of navigation enhancement on the
Mississippi River. A reasonable and prudent alternative for the PDEIS is full examination of
the capability of the Missouri River system to benefit the Mississippi River system, consistent
with Indian reserved water rights.

The Corps has understated the value of hydropower benefits on the mainstem system of
dams by using the value of constructing and operating new thermal facilities to replace the power
produced by the mainstem hydropower system. Improvement in hydropower values is needed.

The Mni Sose Intertribal Water Rights Coalition is grateful for- the opportunity provided
by the Corps to comment upon its PDEIS for the Missouri River Master Control Manual. While
we express concerns over the failure to properly treat our Winters doctrine rights to the use of
water in the PDEIS, matters that cannot be lightly dismissed, we commend the Corps for
providing the Missouri River Basin tribes with the opportunity to comment on an equal level
with the states and the agencies of the United States. The tribal governments are sovereigns,
and the Corps has departed from past practices by requesting our comments in the same manner
as those comments are requested from other governments within the United States.
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2. NATURE OF THE WINTERS DOCTRINE RIGHTS TO THE USE OF WATER

The Corps makes only passing references to Indian Water Rights. Nonetheless, the
Corps’ flawed comments injuriously misrepresent the nature and scope of Indian Water Rights.
In essence, while the Corps’ PDEIS concedes that such rights "may" exist, it suggests that the
Corps won’t really know for sure until such rights are quantified, either in an appropriate legal
forum or by compact. The Corps is wrong both on the facts and the law. PDEIS 3-64.

2.1 The Facts

There are 28 American Indian Tribes which reside within the watershed of the Missouri

~ River. These 28 Tribes control approximately 15 million acres of land. These reservations

were set aside by the Indians for the development of permanent tribal homelands. These lands

have reserved water rights for the arts of civilization, including critical domestic, municipal,

industrial, manufacturing, agricultural, religious, cultural and environmental purposes, among
others.

2.2 The Law

~ As the original sovereigns and proprietors of this region, the American Indian Tribes
historically exercised total dominion and control over the area’s lands and waters. These
American Indian Tribes were subsequently compelled to relocate to far smaller reservations,
largely consisting of desert and arid land areas. Without water; these Tribes could not possibly
undertake to develop economically viable homelands which their reservations were intended to
become. Accordingly, the law has recognized that the Tribes reserved sufficient quantities of
water as necessary to service the ultimate needs of the lands. These are fully vested, presently
perfected property rights. Unlike state-created rights, such rights do not require prior utilization
in order to be valid. Moreover, the law recognizes that water rights issued under the state law

of prior appropriation can only be acquired subject to existing rights such as those owned by the
Tribes.

2.3  The Corps’ Default

All agencies of the United States government owe clear trust obligations to the Tribes
including the Army Corps of Engineers. These obligations require the United States to protect
Indian Water Rights and to assist the Tribes in their wise use. P.L. 102-575, 106 Stat. 4600.
By ignoring the true nature and scope of the Tribes’ rights, the Corps has defaulted in its role
as trustee. Moreover, by actually impairing the Tribes’ equities, it has taken action which
violates the fiduciary trust obligations of the United States. -

2.4 The Impact of the Corps’ Default

The Corps’ PDEIS has failed to recognize the unique nature and broad scope of Indian
Water Rights. This failure will impair the Tribes’ ability to effectively protect and advance their

4
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water interests. At the same time, it will induce non-Indian water users to develop an artificially
high level of reliance upon continuation of the status quo. Neither of these outcomes is
acceptable. The bottom line is that American Indian families continue to haul drinking water
while the Corps releases water from its massive reservoirs in order to enhance navigation.
American Indian consumers in the Missouri River Basin are charged higher rates for electrical
energy with lower ability to pay than their non-Indian counterparts who pay lower rates and have

greater ability to pay. American Indians do not participate equitably in low cost federal power
programs.

The Corps’ failure to account for Indian Water Rights requires that the PDEIS be redone

so as to fully consider and incorporate all tribal water interests, whether adjudicated or settled
by compact.

2.5 Pertinent Winters Doctrine Cases

The Winters reseeved water rights doctrine was recognized in 1908 by the United States
Supreme Court, reserving tribal waters to the reservations. The genesis of these rights can be
traced back through history.

King George proclaimed that the title to the land and water resources were reserved by the
American Indians as early as 1763. By 1832 the United States Supreme Court recognized the
property rights of Indians in Worcester v.Georgia:

[T]he nation making the discovery...[{had] sole right of acquiring the soil and making
settlements on it....it regulated the right given by discovery among the European
discoverer, but could not dffect the rights of those already in possession either as
aboriginal occupants or as occupants by virtue of a discovery made before the memory
of man.. .this was the exclusive right of purchasing such lands as the natives were willing
to sell. The Crown could not be understood to grant what the Crown did not affect to
claim; nor was it so understood. 6 P 515.

This same principle ‘appeared three quarters of a century later in the U.S. Supreme Court
-case relating to the Yakima Indians in United States v. Winans, 198 U.S. 371:

In other words, the treaty was not a grant of rights to the Indians, but a grant of rights
Jfrom them--a reservation of those not granted.

In Winters v. United States, 207 U.S. 564, 576 - the Supreme Court stated:

The Reservation was a part of a very much larger tract which the Indians had the right
to occupy and use and which was adequate for the habits and wants of a nomadic and
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