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A-15 COMPENDIUM OF a written record of consultation between the Corps

and the Tribes arranged chronologically from 1989

AMERICAN INDIAN to the present. Following a comprehensive,

COMMENTS ool o srd, s vl Ao
This section is a compendium of Tribal hearing numbers 71 through 104. Appendix A, Part 1
transcripts, meeting records, comments, (Volume IIT) contains copies of record numbers 1
correspondence, and meeting materials. It provides through 70.
1989
1. Oglala Sioux Tribe Letter (October 12, 1989) Al-55
1992
2. Oglala Sioux Tribe Rural Water Supply System Letter (June 11, 1992) Al-61
1993
3. Missouri River Master Water Control Manual Review & Update,
Executive Summary (May 14, 1993) Al1-63
4. Standing Rock Sioux Tribe Review and Comments (July 7, 1993) Al1-85
5. Turtle Mountain Band of Chippewa Indians Letter (July 28, 1993) Al-163
6. Santee Sioux Tribe of Nebraska Letter (July 29, 1993) Al-165
7. Mandan, Hidatsa, and Arikara Nation Letter (July 30, 1993) Al-167
Ponca Tribe of Nebraska Letter (August 10, 1993) Al-169
Rosebud Sioux Tribe Letter (August 11, 1993) Al-171
10. Winnebago Tribe of Nebraska Letter (August 18, 1993) Al-175
11. Mni Sose Intertribal Water Rights Coalition Response to PDEIS (September 1993) Al-177
12. Mni Sose Intertribal Water Rights Coalition Testimony (October 11, 1993) Al1-233
13. Doug Bereuter, Member of Congress, Letter (December 28, 1993) A1-237
1994
14. Mni Sose Intertribal Water Rights Coalition Letter (March 29, 1994) Al1-243
15. Mni Sose Intertribal Water Rights Coalition Response to Corps of Engineers
Preferred Alternative Plan (June 6, 1994) A1-247
16. Cheyenne River Sioux Tribe Letter (September 1, 1994) Al1-253
17. Mandan, Hidatsa, and Arikara Nation Letter (September 1, 1994) A1-255
18. Mni Sose Intertribal Water Rights Coalition Response to the U.S. Army Corps
Draft Environmental Impact Statement (September 14, 1994) Al1-257
19. Standing Rock Sioux Tribe’s Response to the Army Corps of Engineers
Draft Environmental Impact Statement (October 17, 1994) A1-269
20. Yankton Sioux Tribe Letter from Jim Stone Al1-271
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21. Omaha Tribe of Nebraska Letter (September 28, 1994) A1-275
22. Dale M. Cochran, Secretary of Agriculture Letter (October 25, 1994) A1-277
23. Mni Sose Intertribal Water Rights Coalition Comments on the Draft Biological Opinion

(November 30, 1994) A1-283
24. Mni Sose Intertribal Water Rights Coalition Letter from Richard Bad Moccasin

(December 22, 1994) A1-291

1995

25. Fort Peck Tribes Letter (February 22, 1995) A1-295
26. Mni Sose Intertribal Water Rights Coalition Supplemental Comments

(February 28, 1995) A1-297
27. Mni Sose Intertribal Water Rights Coalition Letter (March 16, 1995) Al1-315

28. Mni Sose Intertribal Water Rights Coalition Board of Directors Meeting Letter (May 2, 1995) Al1-317

29. Mni Sose Intertribal Water Rights Coalition Comments on the Proposal for Revisiting the Draft

Environmental Impact Statement (June 27, 1995) Al1-327
30. Mni Sose Intertribal Water Rights Coalition Response to the Corps Preliminary Recommendations
(July 13, 1995) A1-337
31. Mni Sose Intertribal Water Rights Coalition Response to the Master Manual Revision Process
(November 17, 1995) A1-339
32. Mni Sose Intertribal Water Rights Coalition Response on Corps Activities in the
Missouri River Basin (December 7, 1995) Al-341
1996
33. Mni Sose Intertribal Water Rights Coalition Response on Corps Activities in the
Missouri River Basin (April 1, 1996) A1-349
1998

34. Mni Sose Intertribal Water Rights Coalition Meeting Minutes from May 14, 1998 (June 5, 1998) A1-357

1999

35. Crow Creek Sioux Tribe Letter (February 17, 1999) A1-365
36. Reorganization of Tribal Comments, Rapid City, South Dakota, Consultation,

Prepared by Gary L. Flory, The River Group (February 23-24, 1999) A1-367
37. Mni Sose Intertribal Water Rights Coalition Letter (February 25, 1999) A1-385
38. Mni Sose Intertribal Water Rights Coalition Request for Financial Assistance (March 1999) A1-387
39. Mni Sose Intertribal Water Rights Coalition Letter (April 30, 1999) A1-399
40. Bureau of Indian Affairs, Cora L. Jones Letter Regarding the Tribal Summit (May 5, 1999) A1-401
41. Mni Sose Intertribal Water Rights Coalition Project Proposal (May 7, 1999) A1-403
42. Mni Sose Intertribal Water Rights Coalition Meeting Agenda (May 13-14, 1999) Al1-407
43. Mni Sose Intertribal Water Rights Coalition Meeting Minutes from May 13-14 Meeting

(May 24, 1999) Al-411
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44.

45.
46.
47.
48.
49.

50.
51.

52.
53.

54.
55.
56.

57.
58.

Mni Sose Intertribal Water Rights Coalition Comments on the Preliminary Revised

Draft Environmental Impact Statement (June 17, 1999) Al1-419
Standing Rock Sioux Tribe Letter (July 6, 1999) Al1-445
Crow Creek Sioux Tribe Letter Requesting Consultation (July 21, 1999) Al-447
Oglala Sioux Tribe Letter Requesting Consultation (July 21, 1999) Al-451
Standing Rock Sioux Tribe/Corps Consultation Meeting (July 27-28, 1999) Al1-453
Peter Capossela, Attorney, Memorandum Regarding Revised Draft

Environmental Impact Statement (July 26, 1999) A1-459
Fort Peck Assiniboine and Sioux Nations/Corps Consultation Meeting (August 6, 1999) Al1-473
Bureau of Indian Affairs, Keith Beartusk Letter Regarding Revised Draft Environmental Impact

Statement (October 4, 1999) A1-489
Three Affiliated Tribes Comments to 8-31-99 recommendations (October 8, 1999) Al1-491
Oglala Sioux Tribe Statement of Concerns (November 22, 1999) A1-493

2000

Mni Sose Intertribal Water Rights Coalition Letter (April 3, 2000) Al-513
Mni Sose Intertribal Water Rights Coalition Letter (April 12, 2000) Al-515

Crow Creek Sioux Tribe, Fort Peck Tribe, Lower Brule Sioux Tribe, Omaha Tribe, Ponca Tribe of
Nebraska, Santee Sioux Tribe, Standing Rock Sioux Tribe, Three Affiliated Tribes,

Turtle Mountain Band of Chippewa, Winnebago Tribe, and Yankton Sioux Tribe Comments

on ESA Consultation (May 8, 2000) Al1-519

Mni Sose Intertribal Water Rights Coalition Letter (June 9, 2000) A1-523

Crow Creek Sioux Tribe, Fort Peck Tribe, Omaha Tribe, Ponca Tribe of Nebraska,
Santee Sioux Tribe, Standing Rock Sioux Tribe, Three Affiliated Tribes of the
Fort Berthold Reservation, Winnebago Tribe, and Yankton Sioux Tribe Memorandum

(August 3, 2000) A1-527
59. Standing Rock Sioux Tribe Letter (September 11, 2000) A1-529
60. Standing Rock Sioux Tribe Comments on Biological Opinion (October 2, 2000) A1-533
61. Lower Brule Sioux Tribe Letter (October 4, 2000) A1-535
62. Fort Peck Tribes Letter (November 20, 2000) A1-537
63. Draft Briefing Paper from Indian Trust Asset and Environmental Justice Meeting

(November 29, 2000) Al-541
64. Trenton Indian Service Area Letter (November 30, 2000) Al1-547
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2001
65. Sicangu Lakota Treaty Council Letter (March 6, 2001) Al-551
66. Mandan, Hidatsa, and Arikara Nation Letter (March 14, 2001) A1-553
67. Standing Rock Sioux Tribe Resolution Letter (May 1, 2001) Al1-555
68. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (August 29, 2001) A1-585
68. Intertribal Council on Utility Policy Letter (June 27, 2001) A1-587
69. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (August 29, 2001) A1-593
70. Tribal Orientation Workshop Transcript (September 12, 2001) A1-595

Appendix A, Part 2 (Volume V) begins here

71. Fort Peck Tribes Letter (October 5, 2001) A2-9
72. Poplar, Montana RDEIS Hearing Transcript (October 10, 2001) A2-13
73. New Town, North Dakota RDEIS Hearing Transcript (October 24, 2001) A2-29
74. Intertribal Council on Utility Policy RDEIS Comment Letter (October 30, 2001) A2-123
75. Lower Brule, South Dakota RDEIS Hearing Transcript (October 30, 2001) A2-133
76. Standing Rock Sioux Tribe Letter (November 21, 2001) A2-163
77. Fort Peck Tribes Biological Opinion Comment Letter (November 27, 2001) A2-165
78. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (November 27, 2001) A2-169
2002
79. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (January 25, 2002) A2-173
80. Mni Sose Intertribal Water Rights Coalition, Inc. Letter (January 30, 2002) A2-175
81. Fort Yates, North Dakota RDEIS Hearing Transcript (January 30, 2002) A2-177
82. Eagle Butte, South Dakota RDEIS Hearing Transcript (February 12, 2002) A2-283
83. Poplar, Montana RDEIS Hearing Transcript (February 13, 2002) A2-329
84. Cheyenne River Sioux Tribe RDEIS Comment Letter (February 25, 2002) A2-407
85. Omaha Tribe of Nebraska and lowa RDEIS Comment Letter (February 25, 2002) A2-411
86. Fort Peck RDEIS Comment Letter (February 27, 2002) A2-413
87. Standing Rock Sioux Tribe RDEIS Comment Letter (February 27, 2002) A2-429
88. Cheyenne River Sioux Tribe RDEIS Comment Letter (February 28, 2002) A2-471
89. Fort Belknap Indian Community RDEIS Comment Letter (February 28, 2002) A2-487
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104.

Lower Brule Sioux Tribe RDEIS Comment Letter (February 28, 2002)

Mandan, Hidatsa, and Arikara Nation RDEIS Comment Letter (February 28, 2002)

Mni Sose Intertribal Water Rights Coalition RDEIS Comment Letter (February 28, 2002)
Oglala Sioux Tribe RDEIS Comment Letter (February 28, 2002)

Sisseton-Wahpeton Sioux Tribe RDEIS Comment Letter (February 28, 2002)

Tribal Summit Transcript (April 16, 2002)

Mni Sose Intertribal Water Rights Coalition, Inc. Letter (July 18, 2002)

Three Affiliated Tribes of Fort Berthold/Mni Sose Intertribal Water Rights Coalition
Missouri River Basin Tribal Cultural Resources Meeting Agenda (August 6 and 7, 2002)

Lower Brule Sioux Tribe Comment Letter (November 7, 2002)
2003

Standing Rock Sioux Tribe Letter (January 7, 2003)

Standing Rock Sioux Tribe Proposed Meeting Letter (February 10, 2003)

Standing Rock Sioux Tribe Response to Letter dated April 18, 2003 (May 15, 2003)
Standing Rock Sioux Tribe THPO Concerns Letter (July 22, 2003)

Standing Rock Sioux Tribe THPO Letter (August 29, 2003)

Standing Rock Sioux Tribe Proposed Consultation Letter (November 19, 2003)
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FORT PECK TRIBES
Assrgmggog} Sioux

U. 8. Army Corps of Engineers
Northwest Division

12565 West Center Road
Omaha, Nebraska 68144-3869

ATTN: Missouri River Master Manual RDEIS
Dear RDEIS Staff:

These comments on. thc "Fort Peck spring rise” are formally ﬁ]ed by the Assxm“bomc and Sioux
Tribes of the Fort-Peck Indian Reservation in northeastern Montana. The Tribes’ Reservation is bounded
on the south by the' Missouri River below Fort Peck Dam over a.distance of 141 miles, between river
miles 1621 and 1762. ‘Our interest in this matter is significant. Approxxxnately 75% of the north or left
bank of the Mlssoun River between Fort Peck Dam and the backwaters of Lake Sakakawea near the -
border with: North Dakota lie within theé Fort Peck Indian- Rcscrvauon in the reach to be affected by test.ng
and future opcrauOns to genemte a, spnng rise.-

i The Tribes have prcwously com:spondcd with Becky Latke relative to the “mini’ and “full” tests
to ensure preservation and protection of our valuable Missouri River and its valley. -Please review. that -
comspdndence which has been largely ignored. We have been‘advised: recently by the Corps’ staff on
the testing that they really do-not have “jurisdiction” over the matters raised by the: Trﬂ)& with them nearly
a year ago, but that Division has jurisdiction over all matters except the “mini” test. .Jt would have been
helpful to have known earlier. Until recently, the staﬁ' dedxcated to the testing dealt wrth us as f thcy wcre-
responsﬂ)le for rcspondm" to our concers. . :

\;\

There has been no sﬁbstannve consullntxon nor coordination with the Assxmbomc and Siowx -
Tribes" respectmg the "Fort Peck mini-test” or the "Fort Peck full-test” as required by the "Presidential
Memarandum: on Govcrmnem-tmGovcmmcnt Relations with Native American Tribal Governments"
(April 29, 1994; 3' CFR, 1994 comp., p. 1007) or Executive Order 13175 (Nov. 6, 2000). In this case, ‘the
degree of proprietary interests of the Tribes, tribal members.and private landowners within the Fort Peck
Indiap Reservation corapel attention to our concerns respecting the testing. and any proposed changes in
the operation of Fort Peck Dam in furtherance of the npdate and revision of the Master Manual for thc
operation of the stsoun vaa

Executive Order 13175 acknmvlcdees a unique legal relationship with Indian tribal govemmcms
set forth in the Constitution of the United States, treaties, statutes, Executive Orders and court decisions,
including the enactment of mimerous statutes and promulgatxon of numerous regulations that establish and
define a trust rclanonsmp with Indian tribes. .

Ugtil our concerns are fully addressed and action is taken by the governing body of the Tribes, the
Corps of Engineers 1s respectfully requested to comply with Executive Order 13175 and to refrain from
testing. Any testing is opposed until our conceras and r’equests‘am addressed as set forth below.

The Assiniboine and Sioux Tribes and Dry Prairie Rural Water are the beneficiaries of Public Law
106-382, the Fort Peck Reservation Rural Water System Act of 2000, executed by the President on -
October 27, 2000, which provides, among other things; for the diversion of Missouri River water at an
intake near Poplar, Montana, treatment of diverted water to meet requirements on the Safe Drinking Water
Act, as amended, and distribution of drinking water throughout the Fort Peck Indian Reservation and a
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four county area of northeastern Montana. The Corps of Engineers must provide the Tribes with a plan
for protection of the intake site, mcluding related fa c1hnes in the floodplain of the Missouri River, and a
plan for mitigation and/or replacement of facilities stemx'nmg from the full-test and any proposed change
in operating procedures at Fort Peck Dam to accomum, a future, artificial §pnng nise. The plan for
mitigation and/or replacement of facilities must anism for finanéing repairs and/or
replacement of the intake and rclated facxlmcs thrcug‘h, ) rai ) (orps of Engineers or
federal entities other thar e n, mai

Peck Reservation Rural

The Corps of Engmeas must likewise prowde th, Tnbes with a;plan for
costs of treating stsoun River water to ;emoveéxma_n vel ended sohajs at
treatment plam for the Fort Peck Reéservation Riiral

: ::‘es for {rrigation of, ather purposes, mcl
irrigati mtake mthm the botmdancs of the Reservitian. ;

Engmeers mm;gr de:an analysis of the; Ipacts
nonal Changes at Fo;% gi:L/Dam on thc erbsion of the g
uld include the

futuze ope: on chzmges in ownership that" Imght be ciuseﬁ _fmoyemenf of thea&
banks or'cHaginels of the Missouri River. The analysis should also include theim of fuftureippérations
of thc Evaffon of thc‘bé’ of ‘the chr as a result of aggmd:mon OF degradatxon alysis shopld &5

of théM.x un River Val]ey Between the east and west boundaries ';ﬁe Fort Peck Indlan. ™
' sml types? gcologlc agomalies.and any other factors thar permit de; finiton" :
a5 foresusceptible 1o erosion’and areas less’ >usccpuble to erosion. The: analysx§ St prowd& e ¢
conclusio ith reSpec;t,tbmeans of compensatlng la.ndowners thhm the” Fort Peckilndian Reservation b

g

nd whethemhos&landowncrs are the Tnbes, allottees or gnvxtc OWNEers

'w;.,

er near spillway elevations m“thé May/J une penod’_uf ord¢
release of water frorr?fhc spillwa.y for an enhanced spring rise. The plan shotl 'also 4ddr:
concerns with regard: 10, ‘the. capabxlm of the sgdlway ) perform prog v] durung“ c,mini-test, the full-test
or during future operanom i / i _f,{ _a__

i

‘govVerning body for the protection
of human remains, cultural, historical and archeologxcal resoafces lcnown to exist in the Missouri River
Valley and that may in the future be exposed by testing and/or future operating procedures.

The Corps of Engineers must clearly present a report to the governing body on the benefits to the
Tribes, their lands and their resources of the proposed revisions in operations of Fort Peck Dam. The
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report must address economic, environmental and cultural benefits, The report must also address the
impact of the mini-test, full-test and any future operational changes on aquatic habitat, riparian habitat
(with special attention on our cottonwood forest), endangered or threatened specics and upon species that
are not threatened or endangered. Moreover, the report must address the impact of changes in operation of
Fort Peck Dam on hydropower resources of the Eastern Drvision of Pick-Sloan and, more specifically, on
the resource pool from which the Fort Peck Assiniboine and Sioux Tribes will receive federal power at
preference rates beginning Janvary 1, 2001. The report should provide the Tribes with an assessment of

the financial impact of operational ch ower allocation as well as the financial

rable Judy Martz
_G"alc'__'}{pﬁon '
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RESOLUTION #2262-2001-10 TRIBAL GOVERNMENT
Administrative

WHEREAS, The Fort Peck Tribal Executive Board is the duly elected body representing the
Assiniboine and Sioux Tribes of the Fort Peck Reservation and is empowered to act on behalf of
the Tribes. All actions shall be adherent to provisions set forth in the 1960 Constitution and By-
Laws and Public Law #83-449, and

WHEREAS; the Army Corp of Engineers has proposed a Spring Rise on the Missouri River;
and

WHEREAS; the Tribal Executive Board has requested a formal consultanon with the Army
Corp of Engineers and the Flsh & Wildlife Programs; and

WHEREAS; this consultation will be to discuss the Revised Environmental Impact Statement;
now

THEREFOR BE IT RESOLVED; that the Tribal Executive Board does hereby request a
formal consultation with Army Corp of Engineers and the Fish & Wildlife Programs to discuss
the Revised Environmental Impact Statement for the proposed Spring Rise on the Missouri
River.

CERTIFICATION

I, the undersigned Secretary Accountant of the Tribal Executive Board of the Assiniboine and
Sioux Tribes of the Fort Peck Indian Reservation, hereby certify that the Tribal Executive Board
is composed of 12 voting members of whom _11 , constituting a quorum were present at a

Special Board meeting duly called and convened on this 8* | day of Qctober, 2001 that the
foregoing resolution was duly adopted at such meeting by the affirmative vote of_10 for.

7 -
APPROVED: Qm M_

S;@eta.ry-Accountam\Sgcretary
\Vice Chairman
Fort Peck Tribal Executive Board
Superintendent
Fort Peck Agency
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U S. ARMY CORPS OF ENG NEERS

PUBLI C HEARI NG
RE: REVI SED DRAFT ENVI RONMENTAL | MPACT STATEMENT

POPLAR, MONTANA
OCTOBER 10, 2001
7:00 P.M

Personnel in Attendance:

Lt. Col. David Ubbel ohde

Larry Cieslik

Rose Hargrave

Roy McAllister

Paul Johnston

Ri chard Moore
Patti Lee

Jody Farhart

John LaRandeau

Betty Newhouse

W t nesses:

Mark W son
Buzz Mattelin

A2-13


brownj
A2-13


A2-14

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BE | T REMEMBERED, that on Cctober 10, 2001, at the
Aneri can Legi on, Poplar, Mntana, before Hearing O ficer

Lt. Col. David Ubbel ohde, the foll ow ng proceedi ngs were

had:

(Proceedi ngs commenced at 7:00 p.m)

LTC. UBBELOHDE: Good evening. |If we could get
started.

Wel conme to this evening's comment session on the
Revi sed Draft Environmental |npact Statenent for the
M ssouri River Mster Manual .

My nanme is Lt. Col. Ubbel ohde, Commander of the Omaha
District for the U S. Arnmy Corps of Engineers. Wth ne
toni ght are the nenbers of the teamthat prepared the
Revi sed Draft Environnental |npact Statenent. They are
Larry Cieslik, Roy McAllister, Richard More, John
LaRandeau, Patti Lee, Rosemary Hargrave, Paul Johnston,
Jody Farhart, and Betty Newhouse.

This is the second of fourteen sessions from Hel ena
to New Orleans. This afternoon we conducted an open house
wor kshop. | hope that many of you were able to stop by
and study sonme of the displays, pick up handouts and talk
to our staff. |If you weren't, please take a few nonents
this evening to visit the displays set up in the room next
door.

Qur agenda tonight will start with a short video.
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There's a welcone from Col. David Fastabend, the

Nort hwestern Di vi sion Commander, followed by a description

of the projects, the features of the Revised Draft
Envi ronnental | npact Statenent and the major inpacts.

W want everyone to have a conmon under st andi ng of

the RDEIS. Copies of the summary and handouts, as well as

the entire docunent, are available at |ibraries and

project offices throughout the basin. Also, you can get a

copy by witing to us or off of our web site. Addresses
are available, so just see one of our team nenbers.

Following the video, | will give a little fuller
description of the comments process toni ght and then take
your comments. We'll stay as |long as necessary for
everyone to be heard. Wth that, we'll begin.

(Video presentation.)

LT. COL. UBBELOHDE: This hearing session will cone
to order.

Good evening, |adies and gentlenen. M name is Lt.
Col . Ubbel ohde, Commander of the Oraha Engi neer District,
U.S. Arny Corps of Engineers, and | will be the Hearing
O ficer for tonight's session.

Qur purpose this evening is to conduct a public
heari ng on proposed changes to the guidelines of the

M ssouri River Minstem system operations.

I would I'ike to acknowl edge and thank the Assi ni boi ne
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and Sioux Tribes of Fort Peck for requesting and
participating in this public hearing. This hearing is
held in the true spirit of government-to-governnment
relations that the Corps of Engineers wants to maintain
with the tribes in the Mssouri River basin.

Assisting me this evening are Larry Cieslik, Rose
Har grave, Roy MAllister, Paul Johnston, Rick Moore, Patt
Lee, Jody Farhart, John LaRandeau and Betty Newhouse.
These folks will be avail able after the hearing if you
have any questi ons.

Before | proceed, | want to recognize any el ected
officials or representatives that nmay be present. Are
there any elected officials here? Ckay.

This hearing is being recorded by Lisa Devine. She
will be taking verbatimtestinony that will be the basis
for the official transcript and a record of this hearing.
This transcript, with all witten statenents and ot her
data, will be made a part of the Adm nistrative Record for
Act i on.

Persons who are interested in obtaining a record of
the transcript for this session or another session can do
so. A copy of this transcript will be provided to
participating tribes. Persons interested in receiving a
copy need to indicate this on one of the cards avail able

at the table by the entrance. Also, if you are not on our
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mailing list and desire to be so, please indicate so on
one of the cards as well

In order to conduct an orderly hearing, it is
essential that | have a card from anyone desiring to speak
that gives your nane, and if you are representing anyone
ot her than yourself, please state that as well. If you
desire to make a statement and have not filled out a card,
pl ease rai se your hand and we will make a card avail abl e
to you.

The primary purpose of tonight's session is to help
ensure that we have all the essential information that we
need to nmake our decision on establishing the guidelines
for the future operations of the Miinstemsystem and that
this information is accurate. This is your opportunity to
provide us with sone of that information. W view this as
a very inportant opportunity for you to have an influence
on that decision; therefore, I'mglad that you're here
t oni ght .

I want you to remenber that tonight's forumis to
di scuss the proposed changes in the operation of the
M ssouri River Miinstemsystemthat are analyzed in the
recently rel eased Revised Draft Environnental |npact
Statenent. We should concentrate our efforts this evening
on issues specific to that decision and should refrain

from di scussing the Corps of Engineers in general
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It is ny intention to give all interested parties an
opportunity to express their views on the proposed changes
fully, freely and publicly. It is in the spirit of
seeking full disclosure and providing an opportunity for
you to be heard regarding the future decision that we have
called this hearing. Anyone who wi shes to speak or nmake a
statement will be given the opportunity to do so

The M ssouri River Minstem system consists of Corps
of Engi neers constructed and operated projects, so
officially, that makes us a project proponent. However,
it is our intention that the final decision on the future
operational guidelines for these projects reflects a plan
that considers all views of all interests focusing on the
contenporary and future needs served by the Miinstem
system and neets the requirements established by Congress.

As the Hearing Oficer, nmy role and responsibility is
to conduct this hearing in such a manner as to ensure ful
di scl osure of all relevant facts bearing on the
informati on that we have currently before us. |[|f the
information is inaccurate or inconplete, we need to know
that, and you can help us make this deternination

Utimately, the final selection of a plan that
provi des the framework for the future operations of the
Mai nstem system wi || be based on the benefits that may be

expected to accrue fromthe proposed plan, as well as the
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probabl e negative inpacts, including cunulative inpacts.
Thi s includes significant social, econonc and
environnental factors.

Shoul d you desire to subnit a witten statenent and
do not have it prepared, you may send it to the U S. Arny
Corps of Engineers in Oraha, and we'll provide the
address. You may al so fax your conments, and we can
provi de the fax nunmber if you are interested in that.

The official record for this hearing will be open
until 28 February 2002. To be properly considered, your
written statenment must be postrmarked by that date.

Before | begin taking testinmony, | would like to say
a few words about the order and procedure that will be
foll owed. Wien we call your nane, please cone forward to
the lectern, state your nanme and address, specify whether
or not you are representing a group, agency, organization
or if you are speaking as an individual

If you are going to read a statement, we would
appreciate it if you could provide a copy to the court
reporter prior to speaking, so that your remarks will not
have to be taken down verbatim

After all statenents have been nmade, tinme will be
al l onwed for any additional remarks. During the session
I may ask questions to clarify points for nmy own

satisfaction. Since the purpose of this public hearing is
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to gather information which will be used in evaluating the
proposed plan or alternatives to it, and since open debate
bet ween menbers of the audi ence woul d be counterproductive
to this purpose, | nust insist that all coments are
directed to nme, the Hearing Oficer.

Wth the exception of public officials, and
apparently we have none tonight, persons will be given an
equal opportunity to coment.

I will now begin by calling nanes of those who have
subm tted cards, beginning with..

MR. MOORE: Mark W/ son.

MR, WLSON: "Good evening, nmy name is Mark W son
and I'mhere this evening on behalf of the U S. Fish and
Wldlife Service to issue a brief statenent on the Revised
Draft Environnental |npact Statenent for the M ssour
Ri ver Master Water Control Manual. |1'malso here to
personally listen to the comments of the citizens who are
here this evening to testify on this inportant issue.

"Under the Endangered Species Act Congress has given
the Fish and Wldlife Service primary responsibility for
the stewardship of our nation's rarest aninmals and plants.
The M ssouri River is honme to the endangered pallid
sturgeon and least tern, and the threatened piping plover.
The decline of these species indicates that the river has

changed in ways which now prevent it from sustaining sone
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formerly abundant popul ati ons of native fish and
wildlife....and suggests that we shoul d consider adjusting
our present nmethod of river nmanagenent and try to restore
the Mssouri River to a healthier condition

"The M ssouri River should provide wildlife habitat,
and support fishing, boating and other recreationa
activities. The river can also act as an enticenent for
tourism as well as provide water to drink, to irrigate
with and to support navigation...if we noderate and tenper
these uses and don't all ow excessive use to inpair the
river's ability to provide a wider array of socia
benefits.

"Congress has comritted the Federal Government to
work to prevent extinctions of rare aninmals and plants by
requiring all Federal agencies to use their authorities to
conserve endangered and threatened species. One of the
Fish and Wldlife Service's primary roles is to assist
ot her Federal agencies in designing and planning their
prograns to help them avoid actions that would contribute
to further declines of rare species such as the pallid
sturgeon, |east tern, and piping plover. Over the |ast
12 years our agency has been working with the U S. Arny
Corps of Engineers to nodernize the managenent of the
M ssouri River to help stabilize and hopefully, begin to

i ncrease and recover popul ations of these very rare
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animals. Qur recomended approach was descri bed recently
in a docunent called the 'Mssouri River Biologica
Qpi nion,"' published in Novermber 2000.

"Qur biological opinion outlines the status of the
t hreat ened and endangered species that are associated with
the M ssouri River and describes the effects that the
current managenment schenme has upon them The biol ogica
opi nion al so provides a reasonabl e and prudent alternative
to the current operation that we believe will allowthe
Corps of Engineers to manage the river and also be in
conpliance with the |egal stipulations of the Endangered
Species Act...... which in a nutshell says that no federa
agency can take actions that would jeopardize the
conti nued exi stence of a threatened or endangered species
or destroy or adversely nodify habitat of such species
which is determined to be critical. Wth the biologica
opi nion as a foundation, we will continue to work with the
Corps to evaluate the six alternatives for a new Master
Manual presented in the Revised Draft Environnmental |npact
St at ement .

"Qur biological opinion is based on the best
avai |l abl e science and includes nearly 500 scientific
references. In addition, we sought advice from six
respected scientists - '"big river specialists' - who

confirmed that there is a need to address fl ow managenent,
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in addition to physically restoring portions of the river
channel to a nmore natural condition. Further, the

M ssouri River Natural Resources Committee has endorsed

t he science enconpassed within the biological opinion
This is a group conprised of Mssouri River managenent
experts fromthe state fish and wildlife conservation
agencies in each of the eight states in the Mssouri River
basi n.

"Managenent changes identified in the biologica
opi nion include a 'spring rise' out of Fort Peck Dam an
i mproved hatchery operation to assist declining pallid
sturgeon popul ati ons, restoration of approximtely 20% of
the | ost aquatic habitat in the |lower 1/3 of the river,
and i ntrasystem unbal anci ng of the three | argest
reservoirs. W are also recommendi ng incorporation of an
adapti ve nmanagenent strategy that would include inproved
study and nonitoring of the river.

"I'n closing, the Service endorses the identified goa
of the revised master manual - to manage the river to
serve the contenporary needs of the M ssouri River Basin
and Nation. These needs include taking steps to ensure
that threatened and endangered species are protected while
mai nt ai ni ng many ot her soci oeconomni c benefits being
provi ded by the operation of the Mssouri River dans. The

Servi ce stands behind the science used in the biologica
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opinion and is confident that the operational changes
identified in the biological opinion, in addition to
subsequent discussions with the Corps, will ensure that
rare species of fish and wildlife continue to be a part of
the Mssouri River's living wildlife |egacy.

"The M ssouri River is a trenendous river, with a
cherished and cel ebrated heritage. Human influence has
altered the river greatly. Changes are needed to
noder ni ze and restore biologic health to the river - for
the benefit of rare species and for people, too."

LT. COL. UBBELOHDE: Thank you.

MR, MOORE: Buzz Mattelin.

MR, MATTELIN: Buzz Mattelin, P.O Box 601
Cul bertson, Mntana 59218.

My nane is Buzz Mattelin. |I'man irrigator and
farmer about 15 niles downstream of Poplar, and | would
like to thank you for coming to Montana to relieve sonme of
our travel problens to get to these type of neetings.

My famly's got quite a long history with the river.
My grandfather cane here in the early 1900s and settled
along the river. He was here before the dam | had a
great uncle that died working on the Fort Peck. | have
lived here all ny life, except for sone college years.

We've seen | ots of changes over these years. 1In the

recent past, in the true pioneer spirit, we decided to
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hel p ourselves to the natural resources. W have had a
large increase in the irrigation in this reach of the
river in the last ten years, probably up in the

nei ghbor hood of 40 to 50,000 acres from Fort Peck to the
confluence of the Yellowstone. A lot of this expansion
has been fuel ed by increases in high-value crops, such as
sugar beets, and a lot of projects that were built based
on historic streamfl ows.

And | pulled sonething off the USGS site this summer,
and it gives the streamflow for June 9th through the
16th, and out of 54 -- 53 years of record, it ranged
bet ween about 8,200 CFS to a hei ght of 9, 000.

And | guess |I'm speaking specifically to the proposed
flow nodi fications out of the Fort Peck. The mni test
and full test proposed releases will be about three tines
what this nmedian daily streamflow would be. This is
quite a burden on the irrigators, and as a cl ose
assessnent, there's about 125 water intakes on this reach
of the river. Most of the irrigation is private
devel opnent, it's not a public -- it's not a governnent
proj ect.

There's one governnent project between WIf Point and
Oswego, it's about 18,000 acres, and on the other side of
the confluence to get to the Buford Trenton project, but

all the other devel opnment in between is private.
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I guess sone of the unknowns with the spring rise on
the Fort Peck is how high the water's going to get. And
currently there's no flow nodel that will accurately
predi ct what the stage of the river will be at 23,000 CFS.

To back up, | guess, there was a tinely thing in the
Sunday Billings Gazette (indicating). It talks about
farm ng for produce, and it tal ks about this
Mont ana/ Dakot a regi on, North Dakota and Montana rai sing
hi gh-val ue crops. And the research centers at Sidney and
Wl liston have done quite a bit of work on vegetables, and
specifically sugar beets, potatoes, carrots and onions, as
far as providing produce to some of the nmetropolitan areas
and Canada and in the northern United States.

Dol l ar-wi se, we can't raise high-value crops if we
can't punp water for three weeks every three years, which
is the proposed spring rise. The dollar inpact is that if
we can't raise sugar beets and we are forced into a crop
and to wait for water, we are talking about 5 to $10
mllion on this reach of river.

I guess sone other concerns that we have -- that
| have is rolling the mni test and full test into an
RDEIS. W were kind of highlighted in the environnenta
assessnent process with the district, and when we were
goi ng through that process we were wondering if we were

going to get lost in the vastness of this process.
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O the alternatives, | don't see which one's the
preferred alternative. |It's kind of a noving target when
we can't focus on one. It's hard to find anything

positive to Fort Peck Lake and this part of Mntana and
North Dakota in any of the alternatives.

O all the alternatives, | think in only one did
Fort Peck stay three feet higher than it did in the '80s.
The other ones dropped to the same |evel.

Adapti ve managenent | think is a good thing, as |ong
as there's some local voice init. | would like to see
some type of recovery team maybe in the area for the
i mpl enentati on of the whole test.

And | think that's it. Thank you.

LT. COL. UBBELOHDE: Thank you.

Is there anyone el se that wishes to testify? Ckay.

In closing, | would like to remi nd you that the
hearing adm nistrative record will be open through
28 February 2002 for anyone who wi shes to submit witten
facts or fax or electronic coments.

Also, if you want to be on our nailing list to
receive a copy of the transcript, you need to fill out one
of the cards available at the table by the entrance.

If there are no further coments, | would like to
t hank everybody for com ng. The session is closed.

(Publi c hearing adjourned.)
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(The proceedi ngs herein were had and nade
of record, conmmencing at 7:10 p.m, Wdnesday,
Oct ober 24, 2001, as follows:)

(Vi deot ape played and introduction given
by Col. Fastabend.)

COL. FASTABEND: |'Ill now call the nanes
of those who submitted cards beginning with
Chai rman Tex Hall .

MR, HALL: Once again, thank you, Col one
Fast abend. Before | begin my comments, | would
like to call on one of our spiritual |eaders, one
of our elders in our comunity of the Mandan
Hi dat sa and Ari kara Nation, Ted Bal man, Jr., to do
an opening prayer. \Wen we talk about the river,
we tal k about our G andfather, we also talk about
our ancestors, and we will show in the power point
presentation the devastation of the flood of the
Garrison Dam 50 years ago and how our Tribe has
cone fromthen to where we're at today. And then
after that | would like to call on the council man
from Four Bears, Marcus Wells, Jr., to give a
wel come.

So with that | would call on Ted Bal man,
Jr., to do an opening prayer and then to tal k about

our G andfather, the M ssouri River.
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(Prayer given.)

MR. HALL: Next, | would call on Marcus
Well's, Jr.

MR. VEELLS: Good evening. M nane is
Marcus Wells, Jr. | ama Four Bears counci
representative, tribal business councilman. |
woul d I'ike to wel cone you here toni ght and nmeke one
short comment about this session and recordkeeping,
I guess, is that | hope that we can get back on the
tabl e to get back those individual | andowners from
the allotted | andowners of the Tribe. What cones
to themin '92 was taken back al nbst overnight with
the Earthquake Bill. And | know a fam |y out here
in Four Bears who are still |iving who were happy
one day and sad the next day because of the
McKenzi e Bay area, they had | and again pronised to
them given back, which was taken away. So
hopefully one day that can happen. | know there's
powers that be that have a lot to do with that, but
as a councilman | would |ike to speak on their
behalf. | don't see them here tonight, but it's
the Smith famly.

In addition to that, what | would like to
say on behalf of the elders who are here is that

they suffered at one point in time and didn't
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receive as nuch attention as the pallid sturgeon
does today. | was reading the handout here
tonight. There's a lot of issues that they want to
make right with the wildlife and different things,
but when it was tine for us to nove 50-sone odd
years ago, we had to nove. | would like to say
that. Thank you, Chairman Hall, for giving nme a
few m nutes this evening.

MR, HALL: | would like to introduce a
couple of nmy staff people, Colonel, nmenbers of the
Corps. Richard Mayer will give the brief power
poi nt presentation. | recognize our Master Mnual
team We have a Master Manual team |If you would
pl ease stand and | will recognize you. Elgin Crows
Breast, Pemina Yellow Bird, Linda Enmery, John
Danks. Who else? And we have Patti Jo Thomas and
Ed Hall. Qur Tribal Mssouri River Mster Mnual
team f ornul ated our comments and put together our
presentati on.

So with that I will call on Richard Mayer

to begin our power point. | will subnit a copy for
the record, ny conments. | think | have sone extra
ones here. I|I'mtrying not to waste paper so | wll

pass those out. Qur tribal attorney, M. Dan

Israel, has flown in from Phoeni x, Arizona, and


brownj
A2-34


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

will also provide comments.

Wth that, Rich, we'll begin. For the
record, my nane is Red Point. Spell that correctly
for the record. It's ny Indian name. M English
nane is Tex Hall, chairman of the Mandan, Hi datsa
and Arikara Nation.

As you can see fromour |ogo, we have been
established by federal treaty in 1851, so with our
tribes we are a sovereign tribal governnent. And
as | mentioned earlier, Colonel Fastabend, tribes
are in our country, in the United States, the only
country in the world that has three systens of
governnment: The federal governnment, which you
represent; the state governnment, which Governor
Hoeven represented yesterday; and triba
government, which we are representing today. So
it's a very unique denocratic systemwith a
three-tiered federal systemthat we speak on behal f
of our nation tonight.

So with that, Richard, you can take on the
next slide.

We were established by treaty in 1851
You can see that we covered many states, and we're
down into -- all the way fromthe present |ocation

up towards the top, which we border on, we go past
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the Knife River in Beulah and Hazen and over to the
M ssouri, down to the Heart south of Bismarck and
Mandan, and then down into South Dakota to the edge
of the Black Hills, up along the Powder River in
Woni ng and over to the Yell owstone in Montana and
then back up north to our present-day Fort Berthold
I ndi an Reservation. So we went from 12 and a half
mllion acres set aside and | ater becone four
separate states into our present day. You can see
on the bottom the 1910 Honestead Act sold surplus
reservation land to the |Indian homesteaders and
further emaciated the Tribe's total acreage, so
today we are on the Indian reservation. So, Rich
go on to the next slide.

You can see fromthis picture, this
picture really represents trauma and dramatic gri ef
t hat happened in 1948. W are probably the only
tribe in this country that was conpletely
devast ated by one of these nminstem dans. The six
dans along Fort Peck all the way down to Gavins
Poi nt where the Garrison Dam inpacted the Three
Affiliated Tribes.

Qur chairman at that tinme, George
Gllette, vice chairmn, was ny grandfather, Jim

Hall, in the background and the rest of the triba
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council and you have a representative fromthe Arny
Corps of Engineers to the |left and one fromthe
Department of the Interior that signed the bil

that forced the dam upon our Tribe and conpletely
devastated not just a few -- not just a few farns,
an entire capital of Elbow Whods with all the
infrastructure, including the hospital, all the
econoni ¢ devel opnent projects, a conprehensive
boardi ng school, all of the housing, all the water
and sewer, a conplete capital and, further, 156,000
acres of an entire bottom and in class | and cl ass
Il soil.

So, again, Col onel Fastabend, you wll not
find another Tribe that had conpl ete devastation as
the Three Affiliated Tribes in the Mandan, Hi datsa
and Arikara Nation. This picture has been used by
soci ol ogi sts and professors that tal k about the
negative relationship that the United States
Government has had with Indian tribes, and this is
the position that we have conme from

The next slide, Richard. Here you have
one of our tribal elders in 1946, M. Thomas
Spotted Wl f, who said to the Corps when the Tribe
was trying to negotiate with the Corps at that tine

when the Tribe was trying to say we have a
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resolution. The resolution says we don't want the
dam here. Research has shown that the dam could
have been pl aced sonewhere el se and had | ess
detrimental inpact.

I magi ne if we could have done an
envi ronnental assessnent at that point intinme in
1948 what it would show. Rather than negotiate
with the tribes, it was forced, the dam was forced
and as a result this fanpbus quote, You have cone to
destroy us. When the negotiations ceased,
negoti ati ons did not continue, he pointed his
finger at a representative fromthe Army Corps of
Engi neers and stated very eloquently in his own
way.

Next slide. This is a picture of our
capital, El bow Wods, as the waters were com ng up
in 1952. In 1953 all the people were forced to
relocate, and at that point in time, as Council man
Wells indicated, the famlies, the tribes still had
a resolution opposing it and the Corps was noving
towards this relocation, this forced relocation
and it was one of the worst relocation nethods that
the United States Government had bestowed upon
anybody because there really was no rel ocation

plan, it was forced renoval, get out, the water is
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comng, it's 1953, get on your tractor, get on the
move, find a house, relocate, find a new honestead,

find a new |l og cabin, find a new place to live or

you will drown.

Next slide, please. This is the -- this
picture is of the Four Bears Bridge. | also want
to note for the record that Ed Hall is the project

manager for our new Four Bears Bridge, and so he
wi || make comments | ater on, Col onel Fastabend,
about the possible inpact and expense of putting
the bridge together, that if the |ake |levels are
lower, it will be cheaper to build the bridge

But the old bridge which you see there,
the mddle span is right here, and this is in
1952. This bridge was designed in 1934. It was
built 22 feet in width. It was built for Mdel As
and Model Ts. We have had that since 1934. Lo and
behol d, sonetimes Congress works in mysterious ways
and the United States CGovernment works in
nmysterious ways, we got the funding to do that. So
this is a very historic bridge. You can see the
beautiful bottom ands in El bow Wods right there
The bridge is close to El bow Wwods. You can see
all the cottonwood trees. W call the bridge today

a bridge without a home because the Arny Corps of
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Engi neers i s playing horseshoe on the bridge when
we're trying to get new noney, so we had to go
directly to Congress. The Arnmy Corps said we're
not in the business of building bridges anynore.
We did it in 1934. W disnmantled it in 1953, but
we're not in the business of building bridges, you
have to go on your own, so we did.

Next slide, please. Colonel Fastabend,
representatives of the Corps, this is the m dwest,
we like to see as the Great Plains region of
tribes, and there are 16 tribes that are along the
river or close to the river in North Dakota, South
Dakot a and Nebraska, and we work in a very cohesive
manner. The tribes are all unified in nmaking sure
that the Master Manual reflects tribal concerns,
and we will get into those coments nore
specifically later on

The next slide, please. This is a nmap of
North Dakota and South Dakota. There is one thing
I want to point out for the record, Col one
Fast abend, and that's with the Mandan, Hi datsa and
Ari kara Nation. Wen Lewis and Clark cane up the
river 200 years ago approximately, in 1804,

Presi dent Jefferson said in 1803, Captain Lew s,

your mission is to find a passageway to the
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Nort hwest through this area that the Mandan,
Hi datsa and Arikara villages occupied. He said
t hat because we had a huge trade network that was
right here on the Knife River Indian Village just
south of our present |ocation, approximtely 17
mles to the south. You literally had a city on
the prairie. There were hundreds of tribes. CQur
tribes were early traders on the river. W had
flint, so we used that for weapons and tools. W
traded that flint. You could find pottery from
Mexi co to the Southwest. CQur trade network went
out to the Pacific Northwest, all the way out to
the Hudson Bay. So our tribes were here literally
t housands of years before either North Dakota or
Sout h Dakota becane states in 1889. And so,
clearly, the uniqueness of the United States
Congress and Governnent, these |ands that you see
before you are lands that are under the conplete
jurisdiction and sovereignty of these sovereign
tribes that you see |listed here.

But nmy final point on this map is that the
Mandan, Hidatsa and Arikara Nation went down into
Sout h Dakota and down into Nebraska. So when we
tal k about the 1999 Water Resources Devel opnent

Act, specifically Title VI of that Act, there are
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over 3,000 sites down into South Dakota and some in
Nebraska, but into South Dakota. Many nenbers of
the Arny Corps of Engineers do not know that the
Tri be has 3,000 known sites down there and that we
are looking to preserve these cultural and sacred
sites, and the Cultural Resource Protection O fice
is nmobst assuredly working on this issue. So our
tribes are clearly nmuch further down in this area.

Next slide, please. And here you have the
map of North Dakota and you have the four
reservations, which include the Fort Berthold, the
Turtle Mountain towards the top, the Turtle
Mount ai n Band of Chi ppewa, the Spirit Lake Sioux
Nation around Devils Lake and the Standi ng Rock
Si oux Nation down south of Bismarck there, and over
to the far right we have the Sisseton Wahpeton, so
they come into North Dakota just a little bit, as
wel |

So we thank the Corps for the neeting that
they held with Rose and Rick. W held a neeting in
Bi smarck at the Civic Center. W thank the Corps
for having a prelimnary neeting to address the
Tribe's concerns at that tine, also. W really
appreciate that neeting in terns of talking about

the Master Manual, tal king about the inpact of the
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tribes. It really helped us as we are preparing
our coments today. So we thank the Arny Corps of
Engi neers particularly for hel ping us do that.

Next slide, please. Right here, and
correct me if I"'mwong, this is a map of all of
the known -- this is the land description. Geen
is the Corps of Engineers' land and the brown is
the tribal land. And let nme say this for the
record, Col onel Fastabend, that the Tribe, as
Marcus Wells, Jr., indicated his concerns about
| eavi ng | akeshore lands. The Tribe is subnmitting
| egi slation to Senator Kent Conrad for the return
of | akeshore | ands that nost assuredly the Corps
has hel d as excess property. \When they fl ooded us
50 years ago, they took too nuch land, this is
excess property. Oher particular tribes and other
states have received |l ands. Specifically South
Dakot a has received 92,000 acres. The Lower Brule
and Sheyenne River Sioux Tribe have received
hundreds of acres, as well

We had our legislation in 1992 and their
| egi sl ati on happened in 1999, they're getting their
| akeshore back and we are not getting our |akeshore
back. So we have been urging the Arny Corps of

Engi neers to do an adnministrative transfer, it is
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not occurring, so we have to |look to legislation to
get that acconplished. But as you can see,
Garrison inpacted Fort Berthold right in the
mddle, right in the niddle and heart of our
reservation and fl ooded 556, 000 acres.

Next slide, please. This is just a
cl oseup of the northern part of the reservation
And there are a |lot of recreation sites, and we
will work towards trying to neet all concerns and
we are |looking for the Corps to favorably approve
of the land transfer back to the Three Affiliated
Tri bes.

Next slide, please. This is a map of the
Four Bears Park area. The reason | nmention this
slide is because back about approxinately ten years
ago the Tribe received these | ands of Four Bears
t hrough the adm nistrative transfer process. And
m ght also add this slide does not show the issue
there was | and given back to the Three Affiliated
Tribes by the Arny Corps of Engineers through the
adm nistrative | and process, which they do not do
for the rest of the | akeshore. So today we're
forced to | ook back to | egislation.

Next slide. On this particular slide

we're showing this is Ctrows Fly Butte. This is a
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real significant butte right over here to the

west. You can see the erosion. The erosion that
is cutting away this very significant Crows Fly
Butte. It was nanmed after one of our chiefs, Chief
Crows Fly. And Chief Crows Fly lived back in the
1800s and resisted the reservation life and led a

| ot of the people of the Hi datsa away to Fort Union
and across the Yell owstone and hunted the buffalo.
They refused the reservation |ife. Cearly we fee
this is one -- this is a butte that is worth
preserving. W want to preserve the very
significant butte. You can see where the erosion
needs bank stabilization. W need funding to do
that. This is another shot of this. Again, if we
don't put appropriate bank stabilization, we wll

|l ose this very significant butte.

Next slide, please. Right here, this is
over on the eastern segnent of Fort Berthold. You
can see this is a rock formation. This was used
for the tribes, back then used and they still use
it today. Everything is passed down through world
hi story. This is probably the sundance area or a
spiritual cerenony. These would probably be in a
circular formation used for spiritual purposes.

They were used for prayer, they were used for
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fasting and all of those things. And, again, these
are left unprotected and we're very concerned that
the Corps needs to protect these. O what we would
like is the Corps to contract with the Tribe for us
to manage them

We're very proud of our Cultura
Protection Office. W're very proud of our Gane
and Fish Ofice. W're a sophisticated tribe. W
take pride in the fact that 50 years ago we
denonstrated we're very strong and our popul ation
is very strong. The smallpox in 1837 killed our
Chi ef Four Bears. But we have our | anguage,
Mandan, Hidatsa, Arikara in our curriculum we have
our elders organi zation. John Danks here is a
menber of the elders organization. And the elders
organi zation is taking a very active role in taking
the lead for traditions, for |anguage and
preservation. |'mvery proud of that fact our
Tri be has the sophistication to protect these sites
if we're given the opportunity. W also have -- |
see Paul Danks back there. W have Richard Myer
who put together this slide, so we can track these
areas that we need to safeguard, we can take care
of .

Next slide, please. This is another
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exanpl e on the eastern side of our reservation of
again a droppage in the | ake where we have sonebody
that's wal ki ng around | ooking at the erosion. You
can see that, again, bank stabilization. W fee
we're very short-funded in not only bank
stabilization, but also the protection of our
cultural sites and of our historical sites.

Next slide, please. | believe this is the
| ast one, the last slide. Again, this is Fort
Berthol d, and these are approxi mately 700 single
sites that you see. W have got nore sites down in
Sout h Dakota, but these are 700 of our known sites
that we have. There's over 3,000 sites here.
There's over 3,000 sites here on Fort Berthold.
These are 700 that are categorized right here. And
you can see the inpact, as | nentioned in ny
openi ng coments, the devastation of the Garrison
Dam was the worst at Fort Berthold of any Indian
reservation in the United States. And so nost
definitely these sacred sites are at risk. They
are at risk with the advent of the Lewis and Cl ark
bi centenni al where they project 30 million visitors
to come fromSt. Louis, we feel many are going to
stop here because Sakakawea was here, she was a

menber of the Hidatsa Tribe, and people will want
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to stop and see these things. But we're concerned
about possible | ooting because it is occurring
today, Colonel. There is looting occurring today,
and, again, we want to | ook to co-manage these
i ssues. Rather than sit here and point fingers at
the Corps or the Corps can point fingers at the
Tribe, we want to work in a partnership to help
co- manage today so that tonorrow these known sites
will be protected in perpetuity.

So that is the end of our slides. Thank
you very much, Richard, for that.

Then | have ny conments right here and
"1l just read themfor the record. |I'Il be as
quick as | can.

On behal f of the people of the Mandan,
Hi datsa and Ari kara Nation, | welconme the Arny
Corps of Engineers to our honelands. The Three
Affiliated Tribes was established in 1851 by the
Fort Laram e Treaty. According to our Constitution
and the United States CGovernnent, treaties are the
supreme | aw of the land and we as a treaty tribe
are considered sovereign nations. As chairmn of a
sovereign nation, | welcone this opportunity to
provi de comments on the draft environnmental inpact

statenent for the Master Manual for control of the
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M ssouri River. W will be providing very detail ed
comments on the draft environnental inpact
statement prior to February 28, 2002, the deadline
for receiving conments.

Tonight | would |ike to cormment on severa
concerns that tribes have and how the Master Manua
will inpact these concerns. |In particular, | want
to stress that the river is a trust asset and the
Armmy Corps of Engineers as a federal agency is a
trustee. W need joint nmanagenment of the river.
The Mandan, Hidatsa and Arikara Nation is prepared
to work cooperatively with the Arny Corps of
Engi neers on managenment of the river and on the
foll owi ng subject matters.

1. Governnent-to-governnment
consultation. This is absolutely essenti al
Consultation with tribal nations, according to
Presidenti al Executive Order 13175, is vital to
devel opnent of the Master Manual. Prior to the
finalization of the Master Mnual, all triba
nati ons along the river should be provided with
i n-depth consul tation about how the final Master
Manual will be constructed. The Mandan, Hidatsa
and Arikara people particularly have been adversely

affected by the activities of the Arny Corps in the
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past. CQur reservation, our honel ands were
di spl aced by the building of the Garrison Dam

2. Recognition of the Wnters Doctri ne,
whi ch has reserved water rights for the Tribes from
the river. Qur reserved water rights under the
W nters Doctrine nust be acknow edged. The fina
El' S must recognize this before the Master Manual is
finished. In recognition of this doctrine, the MHA
Nation is ready to act collaboratively with the
Arnmy Corps on how the river, specifically our water
rights, are to be nmanaged.

3. Protection of econonmic activity al ong
the river. The draft EI'S nust consider the effects
of the various alternative flow schedul es on the
econonmic well-being of the MHA Nation; for exanple,
how the water levels will inpact the various
econoni ¢ devel opnent plans we have for the Four
Bears Casi no and Lodge and other triba
busi nesses. Renenber, tribes, as well as states
and private enterprises, have econom c interests in
the flow of the river.

4. Indian trust assets. The United
States has a trust responsibility to protect and
mai ntain rights reserved by or granted to Anerican

Indian tribes or individuals. Wen an |Indian trust
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asset has been inpacted by a federal project such
as trust lands, mneral rights, cultural resources,
water rights, or hunting and fishing rights, then
the federal agency in its action docunent nust

anal yze those interests, the adverse inpacts, and
set forth appropriate nmitigation and/or
conpensation conmtments. W are ready to work
again collaboratively with the Arny Corps of

Engi neers to mtigate the follow ng:

Lake | evel s at Sakakawea and Gahe have
dropped up to 12 feet, particularly in response to
| ow precipitation in the Mssouri Basin over the
| ast several years. This substantial drop has also
been caused by the disproportionate role given by
the Corps to navigation in the |ower M ssouri
Ri ver.

The dropping of the |ake |evels deprives
the tribes and their nmenbers and nonl ndi an busi ness
partners of the tribes full and unconditiona
access to these inportant reservoirs.

The | ake dropping also creates a
substantial scar to the |land and waters and takes
away fromthe ongoing efforts of tribes to enhance
our recreation opportunities, to protect historic

cultural properties, and to restore endangered
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fish, native fish and aquatic and terrestria
habi t at .

5. Environnental justice clains.

Envi ronmental justice issues evolve out of
Executive Order 12898 dated February 11, 1994. The
order provides that a federal agency shall nake
achi eving environmental justice part of its m ssion
by identifying and addressi ng as appropriate

di sproportionately high and adverse human health
and environnental effects of its prograns.
Environnental justice includes any adverse effect
on minority and | owinconme populations. 1In the

M ssouri River, as Congress expends mllions of
dollars to recover endangered species, restore
native fish, aquatic and terrestrial habitat,
cultural resources and river economnies,
environnental justice requires a review of the
availability of those federal benefits to mnority
and | owincome househol ds and appropriate

foll owthrough commitnents.

When the Garrison Dam was constructed by
the Corps, we were relocated fromthe rich, fertile
agricultural bottom ands to grasslands not suited
for our agricultural traditions.

Lake Sakakawea created by the Garrison Dam
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is a long |ake and has virtually elim nated
meandering of the upper Mssouri River, as well as
the flood | ands, wetlands, and fish and gane
central to the Tribe's way of life. |In their place
has energed over tine noxious weeds that are
endem c to the reservoir area.

The | ands adj acent to the reservoir are
barren and have very few of the wetland
characteristics that existed prior to the
construction of the Garrison Dam

6. United States Constitution and Equal
Protection Clause. The Draft Master Manual EIS
fails to adequately set forth the Indian trust
assets and environnental justice concerns of the
Three Affiliated Tribes. Mreover, to the extent
that the Master Manual draft EIS relies upon triba
i nput and tribal docunentation as set forth in
Volume |1, it violates the equal protection clause
of the U S. Constitution. Specifically, the Corps
has el ected to expend it funds to describe
fisheries, flows, navigation, power and other
soci oeconomni ¢ concerns and included themin Vol une
| of the draft. But when it cones to setting forth
the tribal concerns relating to the Indian trust

assets and environnental justice, the Corps,
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1 notw thstanding repeated requests fromthe Tribes,
2 has relied upon the Tribes, thenselves, to provide
3 the docunentation. Because there is no rationa

4 basis for this distinction, the Corps is violating
5 the equal protection clause of the United States

6 Constitution.

7 To correct this constitutional deficiency
8 and to conply with the contenporary Council on

9 Environnmental Quality requirenents, the Corps in
10 its final EIS should at its expense specifically
11 address Indian trust assets and environmenta

12 justice concerns for those tribes whose

13 reservations have been adversely affected by the
14 M ssouri River operations.

15 And, finally, 7. Protection of cultura
16 sites. Changing the flows along the river under
17 several of the preferred alternatives presented by
18 the Arny Corps follow ng the issuance of the

19 Biological Opinion will nost likely create

20 additional erosion along the shores of the upper
21 three reservoirs. These reservoirs are projected
22 to be the reservoirs that will provide the flow
23 necessary to inplenent the preservation of economc
24 activities along the river and to provide

25 protection of endangered species. The anal ysis of
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t hese changes nust include conpl ete studies of how
they will affect our cultural sites along the
river. And | would like to put in that study,
because in Bismarck there was discussion -- | think
it was just -- what was that discussion about the
wave |lap. The wave | ap along the bank was the
formula that was used for cultural protection, and
we feel there are many other areas with nore
i n-depth formulas that should be adopted for this.
The anal ysis of these changes mnust include conplete
studi es of how they will affect our cultural sites
al ong the river and how any danmage to our sites
will be mtigated or prevented altogether. Under
the Native American Graves Protection and
Repatriation Act, to allow such sites to be eroded
away or left unprotected is unacceptable.
Protection of these sites (the vast majority of
whi ch are associated with the Mandan, Hi datsa and
Ari kara) needs to be the subject of |lengthy review
wi thin the Master Manual

Subst anti al governnment -t o-gover nment
consul tation should be referenced not just for
cultural site protection, but for all phases of the
Mast er Manual, itself.

And one final comment, as well, Col onel
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Sone of the ranchers that could not be here today
indicated to ne that when the | ake | evels drop --
when the | ake levels drop, it tears all the fencing
away. To keep their cattle fromgoing into the
river, they have to fence off, the water goes up
drops the lake levels, rips all the fences down.
Not only do noxious weed cones in, but the cattle
go into the river and go through bogs and many
times -- one rancher told ne he | ost seven head of
cattl e, another one told me he lost four head of
cattle, went through the bottom And one of the
ranchers mentioned somewhere in South Dakota
there's a tribe that the Arny Corps of Engineers
had | ooked to getting some funding for refencing
when the | ake | evels go back and forth in order to
put up new fence.

That's what sone of the representatives of
the Corps did with the tribe down there. So I ask
that nore as a request than a comment, that if that
is the case, that the Three Affiliated be included
in sonething |ike that because as you can see on
the map, the lake is right in the nmddle, so we
have fencing on both sides, top side, bottom side
and all directions. W also have over a hundred

range units and agriculture is a primary econonic
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So with that I want to thank you for again

I want to recognize Col onel Fastabend. He is

Engi neers, second person.

at

at

to

ranki ng offici al

in the Arnmy Corps of

General Strock who was

Fort Berthold, he was here, General Strock was

Fort Berthold, but it didn't take you very | ong

be here. W very nuch appreciate your

presence. Colonel, we are very honored to have you

in

wi t

Hal

our presence and all your

h us.

COL. FASTABEND

Th

conplete staff to work

ank you, Chairman

Marcus Wells, do you want to nmmke anot her

statement, or was your earlier statenment all you

needed?

is

M. Crows Breast.

MR. CROWS BREAST:

Good evening. M nane

Elgin Crows Breast. The reason | did that, the

reason | shook your hand,

is

| wel come you here.

It's quite ironic 55 years ago, ny

gr eat - grandf at her stood before the Arnmy Corps of

Engi neers and said this.

t oday.

he

for

p us, all our issues,

as I ndian people.

al

stand before you

I nstead of saying destroy, you have conme to

the things we stand
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| recall ny Grandma many years ago said,
conme here, Son, cone with ne, go for a ride. W
went on this flat, the water was backing up, you
could see it comi ng, just barely noving. She
| ooked at the water, she started crying. That's
many nmenori es she had down there on the water just
like a lot of our elders, a |lot of what went on
bef ore us.

The social and econonic inpacts of our
Tri be were devastated, not to nention our cultura
sites. Us tribes, no mtter where we're at, we
understand the natural process of the water when it
cones to Indian cerenonies. W understand that
water. We know what that water is about. W know
what that water can do. And we know we have to
have respect for that water. |[|'ve seen in ny tine
cerenoni es where ol der nen, ol der wonen were
i ndoctrinated in the Indian way with that water

We find all of the scientific technol ogy.
|'ve seen the rains cone and sone of our elders
stand there and split those stornms. 1've seen
those. So we know that the water is sonething,
it's a spirit that noves. It's got its own mnd.
You can't stop it. It's going to go wherever it

wants to go is what | have been told.
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Today we tal k about that water. There's
many i ssues in that water. There's water rights.
There's irrigation. There's quantification. And
in the future way 50 years from now when our Tribe
mul tiplies by maybe 20, 30 thousand and nobst of us
will be gone, that water is still going to be
t here.

I don't expect you to understand what |'m
saying when it cones to the Tribes, Indian people,
but all we know is that water is life. Fromthat
water grows a lot of things. M friend, this man
over here from Western Area Power Adninistration,
in an annual year the dans make al nbst $700
mllion. That water flows through that |and, that
flows through our land, it goes through that dam
and it turns those wheels to nmake that electricity,
and that water, when you sell that electricity, it
mekes nmoney. We have seen a small portion

I was on the first council, the seven-man
council in 1986-88, when we left our honme to attend
that neeting of cormittee affairs in Washi ngton
D.C. We videotaped it. At that tinme the
recommendati ons for our Tribe they said was $612
mllion, is what they justified for our Tribes.

Through the years they whittled down to 149. 2.
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$612 million is not enough to pay for what ny
Grandma felt in here as she | ooked over that water
and seen her honme go under and all the ancestors
whose bl ood and bones are all over the area.

So at this time, Colonel, | would ask you
as a nmenber, as one of the forner |eaders of our
Tribe, to dig deep inside your heart and find a way
to hel p our people economcally, socially,
culturally, legally, environmentally. Help us. W
have lost a lot. And we're barely nmeking it back
I want to say thank you and |I'I|l close here. Thank
you very rmuch.

COL. FASTABEND: Thank you, M. Crows

Br east .

MR. MOORE: John Danks.

MR. DANKS: Good evening. M nane is John
Danks. 1'ma menber of the Three Tribes. I'ma

menber of the elders organization and | was
privileged to provide testinony to Senator Conrad
about three weeks ago and now | want to repeat sone
of it here tonight for you.

The el ders are very interested in getting
the excess | ands al ong Lake Sakakawea returned to
them We made that comment to Senator Conrad.

The el ders are very interested in getting
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free power from Lake Sakakawea. There is a program
where we can get reduced rates for power generated
by the | ake, but that program was never put in

pl ace for the tribal reservation. That program was
put in place for nunicipalities and cities al ong

t hroughout the area.

When you're | ooking at the nap that our
chai rman so ably presented to you, you see that
this is the only reservation that has given its
heart for flood control sonewhere further south.

We have given our absolute heart. And if you | ook
at the research and the testinony, they refer to
that research and that |and as our econom c engine,
and we | ost our econom c engine.

I wonder, have you cal cul ated the acres of

class | and Il land that the Corps flooded to
achi eve flood control? | heard you talking about
mllions and mllions of acres of |land you're

trying to keep from flooding today. How nmany acres
of land did you flood to build the dams? And

woul d |ike to echo the chairman's comment, had
there been an environnmental inpact requirenment way
back then, maybe there wouldn't be a | ake here
today. |'mhere to nake those coments as an

observati on.
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When the | ake took our bottom and, it took
| arge anmounts of our coal deposits, it took all of
our tinmber that we used for fire and for heat, and
the free power would be a nethod to replace that.

The ot her observation we have as elders is
the | ake has fluctuated too greatly. 1It's so high
one year and the next year it's way down. W would
like to see a little nore stabilization

I thank you for giving me this opportunity
to speak to you tonight. Thank you.

COL. FASTABEND: Thank you, M. Danks.

MR, MOORE: Pemi na Yellow Bird.

MS. YELLOW BI RD: Good evening. M/ nane
is Pemina Yellow Bird. |'man enrolled menber here
at Three Affiliated Tribes and | work for my Tribe
to protect and preserve our sacred and cultura
sites, as well.

And about all | can add to all of the
i nformati on you received so far is that since 1978
the Omaha District has spent just under $3 nillion
for shoreline stabilization on lands within its
district, yet every year alnost $150 million is
earned in hydropower from Garri son Dam al one. And
that seens to ne a very great disparity. Lots of

noney i s being nade off the damthat flooded the
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bottom and, but nothing is being spent -- al npst
nothing is being spent to preserve and protect our
sacred and cultural sites.

Qur elder that offered the prayer tal ked a
l[ittle bit about how nuch water means to us and how
our people lived always along the M ssouri River.
The evidence of that is in dozens and dozens of
earth lodge village sites, hunting territories,
cerenpnial sites, all of which are critically
necessary to the continuity and survival of our
peopl e as a nation.

You see because of this big reservoir we
don't have any bottom ands left within our exterior
boundaries. W have to | eave our reservation to
see bottom ands, to see our people's earth | odge
villages. And even as we're speaking this evening,
nore and nore of them have fallen into the water

Qur chai rman has made a nunber of offers
to go to Congress and assist in |obbying for
i ncreased funding for the shoreline stabilization
but there remains an unnet need for funding in the
area of shoreline stabilization, and it has to be
up to the Arnmy Corps to take the initiative to ask
for increased |evels of funding so that our sites

can be protected. And until that happens we're
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just going to be hearing the sane old responses.
The revised draft environnmental inpact
statement is weakest in its analysis of the inpacts
to our sacred and cultural sites. The issue of our
sites needs to be raised at a key issue |leve
within the Master Manual process. They are worthy
of the sane kinds of investigation and
consi deration as the fish and the birds and the
wat er and the hydropower. And we have been working
very hard with the Arny Corps to protect these
sites, and nowit's tine for that issue to receive
the kind of consideration that it deserves.
I say thanks to you and thanks for com ng
here to see us in our honel ands.

COL. FASTABEND: Thank you, M ss Yell ow

Bird.

MR. MOORE: Bruce Engel hardt.

MR, ENGELHARDT: For the record, my nane
is Bruce Engelhardt. |I'mwth the State Water
Commi ssion. |'mhere tonight representing Dal e

Frink, the state engi neer

Last night in Bismarck Governor Hoeven
presented testinony describing North Dakota's
position on the Master Manual review. Today | will

briefly reiterate the same strong and cl ear nessage
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that North Dakota and adjoi ni ng states have been
voicing for years. The M ssouri River Master
Manual nust be changed to neet the contenporary
needs of the basin and the time for this change is
far past due.

The five mai nstem dans aut hori zed by the
Fl ood Control Act of 1944 were constructed in 18
years. |If the Master Manual revision is conpleted
in 2003, it will have taken 14 years. This del ay
i s unaccept abl e.

The M ssouri River is of vital inportance
to the State of North Dakota for its various uses
for hydropower, water supply, both for
nmuni ci palities, rural people and industry.
Irrigation, about 16 percent of the total |and
irrigated in North Dakota uses the M ssouri River
water. And for recreation, hundreds of thousands
of residents of the state and visitors to the state
recreate on the river, Lake Sakakawea and Lake
Cahe.

The quality of the water in the M ssouri
River is also inportant to the state, both for
nmuni ci pal water supply and col dwater habitat. |If
the el evati on of Lake Sakakawea falls bel ow 1825

during mid to late summer, the reduced oxygen
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concentration puts the nationally acclaimed sports
fishery of the big lake in serious jeopardy. Low

| ake I evels also increase the risk to human health
t hrough the resuspension of sedinment fromthe delta
portions of the |ake.

The cultural resources, as Chairnman Hal
menti oned, are also inportant to the state, as wel
as both the Three Affiliated Tribes and the
St andi ng Rock Sioux Tribe. W feel they also
further warrant the changes described in the
alternatives in the Master Manual. Stable |ake
level s would result in fewer sites being inpacted.

The draft EI'S supports change by the
benefits outlined in the five alternatives. They
i mprove conditions for endangered species and
conserve water in the mainstemreservoirs during
ti mes of drought. Unbal ancing the reservoirs and
i ncreasing rel eases at Fort Peck may provide
benefits for the pallid sturgeon, |east tern and
pi ping pl over. Conserving water in the reservoirs
during dry periods inproves conditions for fish
survival and thus recreation, and translates into
nore head for hydropower. |If these alternatives
woul d have been in place during the drought of the

| ate 1980s, Lake Sakakawea woul d have been four to


brownj
A2-66


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

six feet higher, translating into far better fish
habitat, nore efficient hydropower and an overal

i mprovenment in the econony of the areas that border
the M ssouri River.

The drought conservation measures incl uded
in the five new alternatives are essentially those
agreed to by seven of the eight Mssouri River
Basi n Associ ati on nenber states. Strictly from
Nort h Dakota's standpoint, they don't go far
enough, but they are likely the nobst equitable
means of distributing hardship during drought and
for that reason are supported by seven of the eight
states within the basin, including North Dakot a.
These drought conservation neasures proposed by the
M ssouri River Basin Association should be
i mpl emented as soon as possible and will be a vast
i nprovenent over the 40-year-old Master Manual

In conclusion, | urge the Corps to adhere
to its current schedule for conpleting the Master
Manual revision process. The tine for equitable
di stribution of the benefits of the M ssouri River
and equitable sharing of water shortages is now

There is no question that any of the five
proposed alternatives is a marked inprovenent over

the current water control plan. The results of the
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econoni ¢ and environnental studies clearly
illustrate how the M ssouri River and the
reservoirs can be better managed to benefit
everyone in the basin. |f we manage them
intelligently, realization of their potential can
benefit all. On behalf of the people of North
Dakota and the M ssouri River Basin, it is time for

a change on the M ssouri River. Thank you,

Col onel

COL. FASTABEND: Thank you, M.
Engel har dt.

MR. MOORE: Ed Hall

MR. HALL: Thank you. M nane is Edward
Hall. |'ma menber of the Tribe. And | would like
to, first of all, nmake the comment on behalf of the

Tribe and follow up on the comrent the chairman
made.

I know you have a very difficult task of
bal ancing all of the interests in the dans, but we
would I'ike to ask you to consider one nore. You
know we're in the process of replacing the bridge
across that you probably canme across here, the
narrow bridge, and you saw the picture of the
original bridge that was noved up here.

We're working with the North Dakota State
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Hi ghway Departnent and consultant firns to repl ace
that bridge with a new bridge. W have severa
design options that we're | ooking at and we hope
that we can cone up with the -- what you might cal
a bridge with sonme excellence to it that will add
to our econony here in the future.

But one of the things to do that, we're
al ways working with a tight budget. But in talking
with the consultants, and so forth, it would
probably save us quite a bit of noney if we could
somehow wite a fornula to bal ance the water |eve
in the m ddl e dam here so that during the
construction season the water |evel is as |ow as
possible. M understanding is that working with
the footings, and so forth, in the deep water, the
depth of that water increases the cost by quite a
bit. And I think it would really be helpful. And
I know sonebody -- your engineers and your
statisticians and mathematici ans sonehow with those
gates, if they would look at it and see if they can
sonmehow bal ance upstream or downstream or what ever,
but try to keep the level of Garrison as |ow as
possi bl e through two construction seasons. W hope
that construction will start in the spring of 2003

and it will be conmpleted in the fall of 2004.
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So if that is possible, we would like to
make that request. W knowit's difficult, but if
it's possible, it could save us a | ot of noney.
And if we could have sone plan that says, yes,
that's possible when we go to bid, it will make a
big difference in the bid price. But if the
contractor has to bid that bridge wthout any
assurance, he's going to bid the maxi mum So that
woul d be one request.

COL. FASTABEND: M. Hall, what's the tinme
schedul e for your bid process? Do you know that?

MR, HALL: Well, we hope to open bids the
fall of 2002 so that construction can start the
spring of 2003. So it would be late 2002 when the
bi ds are opened.

The other request | have on the part of
the Tribe is, |I think if you see on the shoreline,
we have approximately 600 miles of shoreline, and
if you go back to the rest of the pictures you've
| ooked at, and so forth, of our acres of |and that
we had fromthe treaty on down to where we're at
today, you can see that it seens |ike every time we
dealt with the federal governnent and Congress,
that they took econonic resources. The first one,

they took us down from our |and base, you can hold
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it right there, we lost our land till they brought
us down to this reservation here you see today. So
everything they take fromus is our econonic base.

And if you look at the light area there up
in the upper right-hand corner, that white area
that's in the reservation boundary. Wen | was a
kid, | grew up under the water down there south
about in the mddle of the reservation, and
al ways assuned that that area, that |ine there,
that was our reservation boundary because that's
where we had the red steel posts and barbed wire
fence, and we always assumed that was our
reservation boundary. It wasn't until |ater when
one of our enrolled nenbers becane an attorney and
researched this that he found that when they opened
that white area up for honesteading, that they did
not officially change our reservation boundary. So
now we have a reservation boundary that goes up
around that white area, but you know which creates
a heck of a jurisdictional issue, and so forth.

But when we were down -- you can inmagine,
that's all farmland. That's the best farm and in
the country there. So when they opened that up for
honmest eadi ng, they took our econonic base away from

us agai n.
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Now, the next step, when they took that
fence down there along the honestead area, our
econony -- we lived off the |and, of course, but
nost of us had horses. We didn't run cattle. We
had horses. But | can renenber as a kid that fence
there was along the farm and and the farnmers
conplained to the Bureau of Indian Affairs that the
I ndi an horses were getting into their fields al ong
there. So an order came out you guys sell your
horses, so we had horse roundups and we drove
horses up there and sold horses. So we |ost that
econom ¢ base.

VWhat |'mgetting at, now we have 600 niles
of shoreline. W're down to that now That could
be an econom c base for us, and that's why it's so
i mportant that we get this shoreline back. But if
we get it back, what do we do with it? W |ook at
it as an econom c resource for future economc
devel opnent in tourism |If we get this bridge and
we want to take advantage of future tourism we
have that 600 miles of shoreline, and if we can do
a proper plan in devel opnent of it so that people
want to conme here and enjoy the shoreline, | think
we can use it.

But | guess what we would ask is that the
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Corps work with us, give us sone technica
assistance and work with us to devel op our parks
and recreation areas along that shoreline. W
woul d I'ike to make themthe best recreation areas
in the country. | think when you |ook at a
regional scale, this is the best spot in the
country. We would like to make it that. But we
need to devel op our parks and recreation areas so
that we maintain them and we keep them nice for our
future generations. W could use sonme help there.

The third itemthat | would Ilike to make a
request on is not fromthe Tribe, but it's fromthe
Menori al Congregational Church here on the
reservation located in Parshall

One of the items that we haven't tal ked
about rmuch, hasn't conme up, is when we were fl ooded
out, we had to nmove our graveyards, we had to nove
our dead. And that is an itemthat really hasn't
received nuch attention. But | know I'Ill give you
one exanple. Down at the El bow Whods there we had
the Menorial Congregational Church, and that was
the first church where Christianity was brought to
the reservation, a church was built. So that's
kind of a historic building. It was noved to what

they call the deep water area. Okay. And the
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ceneteries were noved. And that was quite another
process where people had signed up and they said
where they wanted their graves noved to, what
cemetery. And as a young man, | worked for a
contractor noving those graves. So | know a little
bit about how they were nmoved and it wasn't al
that good. But right now they noved them up there
and a lot of the people that had their famly
buried there, they noved themthere, but they
couldn't nove there to nmake a living, they had to
nove away. So what we have is a | ot of graves
there where the fanilies that noved away and we
don't have organi zed ceneteries |ike you have other
pl aces, so there's no way of mmintaining those
ceneteries. So that's quite a job

But the thing that we're asking is that we
have -- that's 500 feet off the Lewis and Cl ark
Trail, and we want to do sonme history of the
church, and so forth, and the church is witing
their history so that they can use the incone from
their sale of the history book to maintain that
church as a historical site.

But what the Corps did, they put little
four-by-four concrete posts as foot markers for

graves, and over the |last 40-sone years those have
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deteriorated so now the names that were on little
pl ates on there and they have been bunped off by

| awn nowers or whatever or they have just rusted
out, you can't read them we would like to have
these markers replaced with a permanent narker
because there's going to be a tine com ng before
too |l ong nobody will know whose grave it is. And |
think that they deserve some permanent narkers.

The other thing is our fence. Instead of
pl acing a new fence there, they noved the old
fence, and those itens | think should be replaced.
And so on behalf of the church, | will submt
further testinony, but we just wanted to make that
an item And |'msure that once this graveyard --
if we can get it done, |I'm sure about fifteen other
graveyards very simlar on the reservation need the
same thing. So thank you.

COL. FASTABEND: Thank you, M. Hall

MR. MOORE: Ted Bal man.

MR. BALMAN: Good evening, Col onel, your
staff. Thank you for conming to this neeting here.
I guess one of the things | want to nention, also
apol ogi ze for, is the lack of Indian participation
here, but | think that my brother, the chairman,

has pretty nmuch led with confidence in presenting
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the very el oquent presentation here.

| point out in any soci ety when people are
in dire straits, get in a difficult situation, they
come with arms and protest and whatnot, and |I'm
glad that we don't have a protest tonight, although
I think that this issue is very inportant to the
I ndi an peopl e.

I'"mone of the very few full-force
Hi datsas on this reservation. Some of the Mandan
think that were full-force Mandan are no | onger in
exi stence today. W are pretty nuch a conbination
of the Three Affiliated Tribes today. | am also
one of the very few that actually participated in
dance in the old Sante Hall. | have experience in
several people's noccasins. | grew up as a young
person in the Lucky Muntain area, | noved to
Mandaree. | wal ked the bottom of this great dam
and experienced seeing all of the beauty there, and
I can't -- words cannot actually express the beauty
that was there, and this inclenent weather, the
weat her was cal m and sheltered, berries and
whatnot, | guess a lot of this stuff has already
been told. But ny grandfather raised cattle and
remenber him having four-year-old steers in the

herd and he woul d butcher them as we needed t hem
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and al so share in the community and the gatherings
and the powwows.

As | mentioned, we are very resilient
people. W have acclimated to this way of life
through all our difficulties. At a very young age
I was sent to a boarding school, and |I'm sure that
you' ve heard the horror stories of a boarding
school, and I tell you they are true. W were
prohi bited from speaki ng our own | anguage, and
somehow or other | have retained ny first
| anguage. | amfluent in the Hi datsa | anguage and
able to communi cate with some of the elders in our
conmunity. | have also travel ed throughout the
country and |'ve al so experienced the mainstream
and the working class of this blue collar work, and
in my experience, | was nunber 484 of enploynent in
the big bed dam | was there when they poured the
first cenment bucket and was there at the | ast one,
when they | oaded out sone of the |ast equi pnent on
the rail. So I'mfamliar with the dams and how
they were built and how the turbines and everything
wor ks.

And | al so have had the experience of
serving two terns in the tribal business council

And this is not the only talk we've had with the
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Corps of Engineers in regards to this taken area.

I guess one of the real concerns in speaking
tonight, a lot of issues haven't been covered, but

I think one of the things is this shoreland. This
shoreland is very inportant to our people. W talk
about Indian self-determ nation, but one of the
keys of Indian self-determ nation is going to be

determined by this Corps |and around the | ake.

Li ke I nentioned before, | have been
around the country, | have been down in Col orado,
and into various parts, |'ve seen the structure

t hat has devel oped around these dans, and | can see
what woul d happen in the future for us. And you
devastated us very much. And | fear this deeply
for the future generations of this reservation.
We've lived our life, we've done what we coul d, but
we have future generations to think about, where
they're going to grow up, if they're going to be
able to stay home, make a living, and | guess this
is where ny brothers nmade comrents before about the
future generation, the future generation
education, economn c devel opment, and | guess al so
we'll get working with other people in tourism
Even hunting and fishing have becone an

issue in jurisdiction and the control. You see
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articles today in the paper, people up in arns
because they can't cone on the reservation and
hunt. At the very sane tinme, if | was to go to

Si oux Falls, New York or wherever and step on
sonmebody's | awn, what would they do to nme? Keep
off the grass, they'll fine ne if | stepped on
their lawn, but they seemvery free to want to cone
and explore every little corner that we have on the
reservation. And | think that needs to be sonehow
controlled and regul ated so that they don't dig up
our graves and | ook in our wi ndows in our hones.
And |'ve seen situations in South Dakota where it

| ooked |i ke the Continental Arny wal king across the
field with shotguns in pheasant season, going
across Corps land and adjacent to tribal |and.

You know, sone of these issues that are
very near and dear to us need to be addressed and
we need to work in cooperation. | think the Three
Affiliated Tribes has denpnstrated from al npst the
begi nning of tine where our heart is and where our
cooperation is, how we have taken in the Lewi s and
Cl ark, but what do we get in return? You know,
take a look at that. W' re cooperating and being a
good guy, they take your |land away nore and nore

and nore. There should be enough of that now.

A2-79


brownj
A2-79


A2-80

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

You | ook at sone of this water
devel opnent. The water fromthe M ssouri running
clear into Mnnesota, clear into Womning this way,
to the Black Hills, but yet people in the Three
Affiliated Tribes are w thout water and have to
haul water today to their hones.

| think there's a |lot of these types of
things that we need to take a | ook at and work in
cooperation, and when we tal k about Indian
sel f-determ nation, has taught Indian self-
determ nati on and sone of these tribes deternined
where they're going.

| haven't really had tine to prepare a
written statenent, but | will put sonething
together for you and send it to you on sone of the
items | have addressed tonight. And | hope that
this is a unified, true effort in working together
not just, what you would say, sonething you have to
do, one of the itens that is on the agenda of part
of a law we have to go by, we have to have a
neeting so let's go have a neeting and forget about
it later, whatever we say is forgotten. | hope
that's not the case. Thank you very nuch.

COL. FASTABEND: Thank you, M. Bal man.

MR, MOORE: Dick Messerly.
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MR, MESSERLY: Thank you, Colonel. Dick
Messerly, Garrison, North Dakota, the Garrison
Chanber of Commerce.

The econonmic inpact felt by Lake Sakakawea
area conmunities, especially Garrison and New Town,
goes with the level of the lake. |If water |evels
are at a normal |evel, around 1840 feet nean sea
| evel mark, then the econony of conmunities al ong
the | ake points to a substantial increase. Wen
| ake |l evel s decline to a | ow point, econom es show
a drop in direct correlation to the |ake |evel.

This correl ation has been tracked by the
Garrison Chanber of Commerce through collecting
data on taxabl e sal es, Lake Sakakawea el evati ons
and visitations at Fort Stevenson State Park, a
maj or state park on the north shore of Lake
Sakakawea, just three mles south of Garrison
These figures are not estimates, but are hard
facts.

In the | ow water year of 1991 when | evels
of Lake Sakakawea plunged to a |ow of 1815.5 feet
mean sea level, the visitation at Fort Stevenson
State Park al so reached a | ow of 59,000. The
taxable sales in Garrison were also cut to about

$7.5 million annually. |In the year 1999 when water
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| evel s were nore normal with a summer operating
season of 1840 feet mean sea |level, sales were 9.7
mllion and visitation at Fort Stevenson State Park
was 124,000. This is over a $2 million increase
fromthe | ow water year of 1991 for the Garrison

community. Simlar taxable sales correlations can

be seen in the New Town figures. In 1991 New Town
had taxable sales of 2.6 nmillion. |In 1999 taxable
sales were 4 mllion

As annual Lake Sakakawea el evations have
been tracked and conpared to taxable sales in
Garrison and New Town and to visitation at Fort
Stevenson State Park, starting with the year 1978 a
pattern of inpact becones graphically obvious. Low
| ake | evel s, bel ow 1830 feet nean sea |level, nean
| ower taxable sales and | ower park visitation.
These translate into a tremendous negative econom c
inpact to this area. | included them on these
charts and the testinony, but | just want to show
you graphically how the charts do track | ake
el evations, and also in this case the park
visitations are dramatic and rise and fall at the
same rate. On this sane chart we have tracked the
Garrison taxable sales, as well as the | ake levels

and they dramatically show the sanme rise and falls
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of the | ake |evels.

According to the nost recent RDEIS
sumrary, navigation under the best conditions
generates about $7 million annually. Under the
five proposed alternatives to the current water
control plan, navigation's benefit in a reduced
flow year would be cut by about $2 million. If we
add up the losses in 1991, a $3.5 mllion cut in
taxabl e sales were the inpacts on two towns on the
north shore of Lake Sakakawea, that is, Garrison
and New Town. \What needs to be taken into account
with these figures is that this is just the inpact
on two conmunities. |If this figure were increased
to include the low water inpact to all the
conmunities, resorts and recreation areas on the
three upper reservoirs, the total would be
st aggeri ng.

If the Corps of Engineers is going to
follow through with its nmission of neeting the
contenporary needs of the basin while protecting
its natural resources, thenit's tinme for a
change. The Corps studies have shown that a change
in the Master Water Control Manual woul d have
positive overall econom ¢ and environnmenta

benefits. Seven of the eight basin states agree
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of eight

votes are cast in favor of an issue, that is a

mandat e of 88 percent favoring the change. The

Corps has the mandate from the basin st

ates to nmke

a change. It is specifically tine to stop being

intimdated and bullied by a few offic

State of M ssouri.

als fromthe

In an AP story in The Mnot Daily

Newspaper dated Septenber 30, 2001, State of

M ssouri Assistant Attorney General W/

is quoted as saying, "They want to cont

liam Bryan

rol our

water." "They" means North Dakota, South Dakota

and Mbnt ana. First of all, Mssouri River Basin

water is not the State of M ssouri's water. It's a

val uabl e resource for the entire basin.
the six mainstem danms only collect on t

about one-third of the runoff into the

Second,
he average

M ssouri

Ri ver Basin. The other 60 percent runs into the

M ssouri Ri ver bel ow Gavi ns Poi nt Dam

In this sane story Conmi ssioner Howard

Wod fromthe State of M ssouri is quot

saying, "We don't want North Dakota to

ed as

get the

water either." It is tinme for the Corps of

Engi neers to take a stand agai nst such

rhetoric like this froma few M ssouri

cont enti ous

state
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officials and change the Master Manual so it
reflects contenporary needs of the basin while
protecting its natural resources. Garrison cannot
afford to go through another drought on Lake
Sakakawea under the current water control plan.
Garrison would favor sunmer el evations not
droppi ng bel ow 1830 feet nean sea level to support
the fishery and keep Fort Stevenson State Park
Marina fully operational and also raising the
per manent pool by 20 feet. However, any of the
proposed alternatives would be better than the
current water control plan. Thank you.
COL. FASTABEND: Thank you, M. Messerly.
MR. MOORE: M ke O son
MR, OLSON: Good evening, Col one
Fast abend, Chairman Hall, tribal elders. M nane
is Mke Oson, and |I'm here this evening on behalf
of the U S. Fish and Wldlife Service to issue a
brief statement on the revised draft EIS for the
M ssouri River Master Water Control Mnual
Perhaps more inportantly, |I'malso here this
evening to listen to the inportant statenments we've
heard the first few hours of this hearing in person
fromthe citizens in this part of the basin.

The service has the primary authority for
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oversight of our nation's rarest plants under the
Endangered Species Act. The M ssouri River is hone
to the endangered pallid sturgeon, the |east tern
and the threatened piping plover. The decline of
these species tells us that the river is not
healthy for its native fish and wildlife and that
there needs to be a change in its managenent to
restore the Mssouri to a nore naturally
functioning river system A healthy river not only
provides wildlife habitat, but also supports
fishing and nakes boating a nore attractive
recreational activity.

Congress conmitted the Federal Governnent
to preventing extensions by requiring federa
agencies to use their authorities to conserve
endangered and threatened species. During the | ast
12 years our two agenci es have been working
toget her to noderni ze managenent of the M ssouri
River to help stabilize and hopefully begin to
i ncrease and recover popul ations of these very rare
animals. This new approach was described recently
in a docunent called the Mssouri River Biologica
Opi ni on, published | ast Novenber.

That opinion |ooks at the river as a

system and outlines the status of these rare
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species, the effects of the current operation on
them and, nobst inportantly, a reasonable and
prudent alternative to the current operation and
not jeopardi ze these species' continued existence.

Perhaps if you've read the RDEIS or the
summary docunent provided by the Corps, you
understand that the GP alternatives enconpass the
range of flows identified by our agency as
necessary bel ow Gavins Point Damto keep the listed
speci es from being jeopardi zed. CQur agency, and
the Corps, also, recognize the inportance of sone
flexibility in managenent that would enable the
M ssouri River managers to capitalize on existing
wat er conditions to nmeet the endangered species
obj ectives without having to go through another
12-year arduous process.

O her managenent changes identified in the
bi ol ogi cal opinion include a spring rise out of the
Fort Peck Dam an inproved hatchery operation to
assi st declining pallid sturgeon popul ati ons,
restoration of approximtely 20 percent of the | ost
aquatic habitat in the |lowest one-third of the
river, infrasystem unbal ancing of the reservoirs,
and an acceptance of an adaptive managenent

framework that would include inproved overal
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nonitoring of the river.

In closing, ny agency supports the
identified goal of the revised Master Manual to
manage the river to serve the contenporary needs of
the basin and nation. These needs include taking
steps to ensure that threatened endangered species
are protected while maintaining other soci oeconomc
benefits provided by the operation of this system
The service stands behind the science used in the
opi nion, and is confident that the operationa
changes identified and included in the RDEIS as GP
alternatives will ensure that these rare species
continue to be part of the Mssouri River's living
wildlife |egacy.

As you said earlier, Colonel, the Mssour
River is a tremendous river with a significant and
revered heritage. Qur influence has altered this
great river, and changes are needed to nodernize
and restore health to the river for the benefit of
rare species and for the citizens of the basin, as
wel | . Thank you.

COL. FASTABEND: Thank you, M. O son

MR, MOORE: Ji m BerKkl ey.

MR, BERKLEY: Good evening. |'m here

representing the U S. Environmental Protection
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Agency. |I'mnot going to read exactly fromny
statenment because | think that the contents makes a
di fference here.

VWhat | would like to talk about in ny
statement is why EPA is involved, what their role
is and sone of the things we're doing relating to
the master plan.

The EPA, one of the things -- one of our
roles in the Master Manual process is we're
required by law to review all environnental inpact
statements. In this review, it's an independent
review and we will provide witten comments and a
rating or a grade on that Master Manual EIS.

The law requires us also to nmake our
written comments available to the public, and when
we do this, we're going to put them on our Wbsite,
and | have sonme cards with nme, and if people are
interested in the Website address and how to find
that, | will be glad to talk to you after | nmake ny
comments or after the neeting is over.

VWhen EPA reviews and rates an
environnental inpact statement, it focuses on two
main areas. One is the degree of the environnmental
effects of the proposed action. The other is

whet her the environnental inpact statement includes
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sufficient analysis needed for the public and
deci si onmaker to understand the inpacts of the
alternative plans under consideration

So in this Master Manual -- in this
addition of the EIS Master Manual, what we're going
to do, because there is not a preferred alternative
selected, is we will rate each one of the
alternatives, so you'll see that in our review

A critical aspect of our responsibility is
to assess whether or not the Corps has conplied
with all environnental |laws, and to | ook at the
regul ations, to |l ook at executive orders, and we'l
| ook at | aws such as the Endangered Species Act,
Cl ean Water Act and Environmental Justice.

In our efforts during the past review of
Mast er Manual docunents, we have tried to work with
the tribes to understand their concerns and their
i ssues and then tried to express those concerns in
our comments. And we are very nuch interested in
working with the Three Affiliated Tribes to nake
sure we accurately express those concerns and
understand them

EPA is currently in the process of
reviewing the RDEIS. Once our review is conplete,

our coments will be provided to the Corps in


brownj
A2-90


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62

witten form as | nentioned earlier, and will be
on the Website. W understand that the issues and
concerns are very conplex. This is why we -- one
of the reasons why we have teaned up with the Corps
of Engi neers and asked the National Acadeny of
Sci ences to provide an objective study by nationa
experts on the state of the scientific information
about the M ssouri River ecosystem The study wll
al so recomend ways to inprove scientific know edge
on the Mssouri River infrasystem and approaches to
adaptive nmanagenent of the M ssouri River and
fl oodpl ai n ecosystem

We | ook forward to working with all the
st akehol ders and the tribes in the basin, and
pl ease feel free to contact ne later on. Thank
you.

COL. FASTABEND: Thank you, M. Berkley.

MR, MOORE: Susan Paul son.

MS. PAULSON. Good eveni ng, Honorabl e
Chairman Hall and to all ny relatives and friends
and all the people fromthe feds, whoever you guys
are. M nane is Susan Paul son and |'m a nenber of
the Three Affiliated Tribes. | just cane to
listen, but since there wasn't many tribal nenbers

here, | feel an obligation to say a few words.
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I'"'m here to acknowl edge and to say a few
wor ds about mnmy Grandfather, the Mssouri River, the
one that you're trying to nanage. And | guess |
feel kind of funny reading these papers talking
about the Mssouri River like it's not a thing with
the spirit. Sonmething with the spirit of our
grandf at her who followed this river for centuries,
our people have lived along it all the way from
Mexico up to this lake, nostly Arikara. | guess |
feel obligated because ny Grandfather Joe Packi neau
was standing in back of George Gllette as they
signed the thing. | had to live in that house with
them after we noved up here. | was very young and
the trauma that we experienced.

I listened to all you nice gentlenen talk
about the environnmental inpact statenent. | wi sh
someone woul d have done that with |Indian people
about how it was going to inpact us when it was
acconplished for your people. | really don't see
any benefit for tribal people. | feel it's been a
big violation and it's part of our historica
trauma as we continue to suffer today. W have a
| ot of social problens. And ny feeling is socia
services -- |I'mthe human services instructor at

the col |l ege, having recently returned home and
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tried to pick up the pieces that was caused by
Garrison Dam which was our biggest trauma which
has really affected our people.

Today | talked in ny class about
posttraumatic stress syndrome and how t he inpact of
the Garrison Dam has caused a | ot of problens that
we have. | know that it's happened, but | would
just like to say these few words because | really
feel that we're m ssing the boat in this whole
t hi ng.

Money isn't everything. Money is the
reason of the world's power struggle. This kind of
thi nking, this kind of world viewis the reason
we're sitting in this state that we are today.
truly understand Osama bin Laden, and | think that
the di srespect that is shown for native people or
peopl e anywhere are just unbelievable. The socia
i npacts on our people are just unbelievable. |
listened to the EPA person tal k about the fish and
all that kind of stuff, and | love ny relatives,
the fish, but when has anyone really | ooked at what
our needs are? | |ook at how nuch noney is spent
on riprapping in reservation areas, which is al nost
not hi ng, but we make sure that the |ands around

Bi smarck are riprapped. Qur bodies are falling
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into the water.

On top of this psychol ogical inpact that
it's had on our people, we're still watching it,
we're still being disrespected. W have people who
I call rogues who rob our gravesites. W try to
protect them as best we can with not very nuch
resources. | beg that we | ook towards those
t hi ngs.

One of the biggest problens | have with
everyt hing about the governnent, and | have done a
ot of work with the government, and it tends to be
with every branch of the governnment, that is the
inability for the federal government to |earn how
to do consultation. And | noticed that our
chai rman has a governnent -t o-gover nment
consultation in here, and I would hope that you
woul d ask himwhat that nmeans. | woul d hope that
you woul d call together our |eadership and all the
tribes along the Mssouri, and | would hope that
you woul d ask themto define consultation and
devel op an agreement of how that would be done, not
after the fact, not after the plans have been made,
not down the road. That's usually what happens to
us. That's also part of the trauma that also

contributes to the psychol ogical trauma that our
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peopl e are goi ng through today.

I would also like to bring your attention
to the spiritual and enotional inpacts, because
spiritually there's a lot of stuff that goes with
it that | won't even try to address because you
woul dn't understand what |'mtal king about, but |
just want you to know there's a |lot of spiritua
i npacts that's happened because of what's happened
to our people along the river, our dead ones and
our sacred sites.

And there is a legal responsibility of the
Corps of Engineers, there's several laws, and |I'm
not going to quote them because you know what they
are, that give you the obligation to try to protect
these sites, these cultural sites. And | would
hope that you would try to make that nore a
prom nent feature in the Master Manual with
consultation fromthe Tribes.

| listened to M. Balnman tal k about
boardi ng school, and I, too, am a product of
boardi ng school. Because they noved us up to the
top lands up here, we didn't have enough food to
eat, there was nine of us, and a | ot of people went
to boarding school in ny generation because we

really couldn't live, we had no incone, we had no
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econony, and that really caused a |ot of the trauma
we see today because our fanilies were broken up
very successfully. The Arnmy Corps divided us up
and prom sed us hospitals, but there was never an
intent to build a hospital. And all the pron ses
that were nmade were pretty nuch not acconplished.
And | guess | have these words for you, is nothing
sacred to you? |Is everything about noney?

And | was visiting with some ot her people
and | told them you know, the thing about western
thinking is that they always want to defy nature.
You know we have prophecies that say the water is
going to run backwards and that will be the end for
us. But we followthe river. That's part of our
culture. W are the river. Nobody did an
envi ronnental inpact statenent about how it was
going to affect our cultures and what it does to
devastate us. There's just very few of us left.
8,000 maybe here, 9,000. W're the last of the
Three Affiliated Tribes, the Mandan, Hidatsa,

Ari kara. Colonel, maybe that doesn't nmean anything
to you, but it has a |lot of meaning for ne.

So we're a great people, but you canme to
see us. It's all about npney. It's capitalismrun

amuck. It's always about nobney. Everything is --
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all the decisions are based on nmoney. But | ask
this question once again, is anything sacred? So
just needed to say that rmuch for my G andfather
the river, and the concept of the statenent from
the Master Manual for the control of the M ssouri
River, and it's offensive to me because how can you
control your grandfather? That thought is crazy.
But we think as human bei ngs we have control of
things. That even those towers when they bonbed
t he Pentagon, how nany people died? A couple
hundred. When they bonmbed those Twin Towers, how
many peopl e di ed? Thousands. And you know why?
Because as human bei ngs we thought we were snarter
than God. We thought that we could build against
nature. W thought that we could defy the | aw of
gravity. And these are the |essons that we never
learn and why the world is at war and why we
di srespect each other nationally, internationally,
in every kind of way.

And even listening to the rhetoric of the
Presi dent mekes nme nauseous. They used the sane
words they used on us, uncivilized, barbarian. |
can understand GCsama bin Laden. W did a lot to
cause that. We're not innocent bystanders in that

either. The same thing happened to us. So | neke
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that analogy in all due respect. That's all | have
to say. Thank you.

MR. MOORE: Lisa Johnson.

MS. JOHNSON: |'ma community nenber
here. M husband is an enrolled nmenber. And | was
here earlier in the day and spoke with several of
the people, the engineers, and | was told that
studi es are being conducted by the Corps to
determine the cultural sites. But all the cultura
sites are inportant. The shoreline is the Corps
responsibility. And they're failing in their
duties. The erosion has taken many of the cultura
sites and has disposed of a lot of them The
destruction of these sites by erosion, |ooting or
vandalismis a heinous crime, and it's as bad to
t hese people as the destruction of the World Trade
Center is to nonlndians.

And | know |I've seen -- a |lot of people
have seen hones and cities that are designated as
hi storical |andmarks, they're protected. 1've seen
sites along the highway that are historica
mar kers. To these people cultural sites are also
historically significant to them And | also heard
a lot of testinony about the fish and the birds and

the water |evels, but are these nmore inportant than
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human bei ngs? Thank you.

COL. FASTABEND: Does anyone el se have a
comment ?

MR. MAYER May | make a comment? My nanme
is Richard Mayer. |'ma representative of the
Three Affiliated Tribes. | guess one of the things
I would Iike to say out of respect for my elders
and the chair, your staff that's here, is that the
i nportance of the taken lands. | think it's the
United Nations Human Rights Council that issued a
statement that to take away a | and base froma
cultural people is an act of genocide.

And if you |l ook at our map right now, you
can |l ook at the land that we have and what we used
to have, and by you giving back our taken |ands, |
believe that would be a step in the right
direction, but not really is it going to nake a big
difference, but it will mke a heck of a |ot of
difference to me to get sone of that |and back to
create that cultural |and base not only for us
today, but for our future generations. |It's going
to mean a lot to ny children. 1It's going to nmean a
ot to their children, too, if you give that back
to us. W're tal king about you taking

responsibility for taking care of the cultural --
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our cultural artifacts that are alongside the river
lines, that we would be nore than happy to do that
ourselves if we had control of that |and. And
that's all | have to say. Thank you.

COL. FASTABEND: Thank you. Does anyone
el se have a coment tonight?

MS. ALBERTS: Good evening. M nane is
Bonnie Al berts. | aman enrolled nenber here of
the Three Affiliated Tribes.

First of all, | want to take this
opportunity to thank you for coming to us tonight
rat her than having us have to travel a distance to
give testinony. But |I'ma student here at the Fort
Berthol d Community College and I'm also the editor
of our Tribe's tribal newspaper. But |I'monly 21
years old, and sone of the things that M ss Paul son
spoke about, | understand from a young person's

poi nt of view exactly what my el ders are tal king

about and what it is my instructor -- she's ny
instructor at the community college -- is talking
about .

When she was addressing the religious
i ssues of our people, primarily the Arikara peopl e,
com ng up the river from Mexico, one of the

traditions that we have anpbng our Arikara people,
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and ny grandmother still practiced it -- or she had
practiced it in the past couple years that | was
able to be fortunate to be a part of it, was there
was a cerenony where -- there were two different
cerenoni es and one she tal ked about in our

cl assroom where they would tie baby npccasins.
After they finished a cerenony, they would tie baby
noccasins to a cedar tree and send it down river so
that the villages or our relatives down the river
woul d be notified that we had had -- a cerenony had
been done, and it al so neant that whoever that
child was or that baby was whose noccasins they
were, prayers would be sent to that for a | ong
life.

And | have a younger sister who is nine
years old, and one of the cerenopnies my grandnother
had, it was a changing of the dress cerenony, and
guess | was able to witness those baby nobccasins
being tied after a dress had been changed and it
was taken to near Washburn and placed in the river
and sent down the river, and ny grandnother told ne
that those were so ny sister could |ive a good,
strong life and grow to be a good, strong woman

And the inpacts, |ike she said, of the

Garrison Dam are numerous, and froma very young
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person's perspective, | understand conpletely what
it is that ny ancestors went through and it is -- |
amstill suffering fromit today enotionally
because what they had, everything related to the

| and, everything that made them a cul ture,

everyt hing that made them happy, everything about
who they were i s now under water.

And now two generations later I'ma
product of sone of that loss of culture and it's
really -- it is really sad to know that, and why
someone woul d take away another person's culture or
anot her person's livelihood is hard to conprehend,
it's hard to understand.

And | just ask that we be included when
deci sions are being made about the river and when
choi ces are being made about the river because we
were the first native inhabitants of this land or
this country, and | feel as a young person that
it's inmportant for generations after nme to know
about the rich history of our culture, the rich
hi story of who we are.

And even though I'mas young as | am |
have a younger daughter that's one year old, she's
one now, and there's so nuch that | want to share

with her, there's so nuch |'mgoing to want to
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teach her, but how can | do that when already a | ot
of what we've lost can't be replaced? And what we
have, it's inmportant that we keep that, that we
keep that alive

And | just thank you for com ng to us
tonight and letting us testify in front of you
because it's a -- tonme | see it as a big step in
tribal and federal governnent relations that we're
able to today actually sit together and work things
out together rather than us sitting back blindly
unaware of what's going on. Thankfully today we're
educat ed enough to understand what's going on
Again, that's thanks to the federal governnent that
we have this education that we have today. So
t hank you.

COL. FASTABEND: Thank you very nuch for
your coments. Does anyone el se have any
coment s?

In closing, | would like to rem nd all of
you that the hearing adm nistrative record will be
open through 28 February 2002 for anyone wi shing to
submt witten, faxed, or electronic conmments. In
addition, if you want to be on our mailing list or
receive a copy of the transcript, you need to fil

out one of the cards available at the table by the
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entrance.

If there are no further coments, once
nore, thank Chairman Tex Hall, Three Affiliated
Tri bes, Lower Brule Sioux Tribe for requesting and
participating in this hearing in their triba
honmel ands. This session is closed. Thank you very
nmuch.

(Concl uded at 9:53 p.m, Cctober 24,

2001.)
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CERTIFICATE OF COURT REPORTER

I, Denise M. Andahl, a Registered
Professional Reporter,

DO HEREBY CERTIFY that I recorded in
shorthand the foregoing proceedings had and made of
record at the time and place hereinbefore
indicated.

I DO HEREBY FURTHER CERTIFY that the
foregoing typewritten pages contain an accurate
transcript of my shorthand notes then and there
taken.

Bismarck, North Dakota, this 12th day of

November, 2001.

orne )77 Lot

Denise M. Andahl
Registered Professional Reporter
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MASTER MANUAL PUBLIC HEARING
October 24, 2001
Oral Comments by Tex G. Hall
Chairman, Mandan, Hidatsa & Arikara Nation

On behalf of the people of the Mandan, Hidatsa & Arikara Nation, I welcome
the Army Corps of Engineers to our homelands. The Three Affiliated Tribes
was established in 1851 by the Fort Laramie Treaty. According to our
Constitution and the United States government, treaties are the supreme law
of the land and we as a Treaty Tribe are considered sovereign nations. As
Chairman of a sovereign nation, I welcome this opportunity to provide
comments on the Draft Environmental Impact Statement for the Master
Manual for Control of the Missouri River. We will be providing very detailed
comments on the Draft Environmental Impact Statement prior to February

28, 2002, the deadline for receiving comments.

Tonight, I’d like to comment on several concerns that tribes have and how the
Master Manual will impact these concerns. In particular I want to stress that
the river is a trust asset and the Army Corps as a federal agency is trustee.
We need joint management of the river. The Mandan, Hidatsa and Arikara
Nation is prepared to work cooperatively with the Army Corps on

management of the river and on the following subject matters.

1. Government-to-Government Consultation: This is absolutely essential.

Consultation with tribal nations, according to Presidential Executive
Order 13175, is vital to development of the Master Manual. Prior to the
finalization of the Master Manual, all Tribal Nations along the River
should be provided with in-depth consultation about how the final

Master Manuel will be constructed. The Mandan, Hidatsa & Arikara
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people particularly have been adversely affected by the activities of the
Army Corps in the past. Our reservation — our homelands were

displaced by the building of the Garrison Dam.

Recognition of Winters Doctrine — Reserved Rights to Water from the

River Our reserved water rights under the Winters Doctrine must be
acknowledged; the final Environmental Impact Statement must

recognize this before the Master Manual is finished. In recognition of
this Doctrine, the Mandan, Hidatsa and Arikara Nation is ready to act
collaboratively with the Army Corps on how the river, specifically our

water rights, are to be managed.

. Protection of Economic Activity Along the River The Draft

Environmental Impact Statement must consider the effects of the
various alternative flow schedules on the economic well being of the
Mandan, Hidatsa and Arikara Nation, for example, how the water
levels will impact the various economic development plans we have for
the Four Bears Casino and Lodge and other tribal businesses.
Remember, Tribes, as well as States and private enterprises have

economic interests in the flow of the river.

Indian Trust Assets: The United States has a trust responsibility to

protect and maintain rights reserved by or granted to American Indian
Tribes or individuals. When an Indian Trust Asset has been impacted
by a federal project such as trust lands, mineral rights, cultural
resources, water rights, or hunting and fishing rights then the federal
agency in its action document must analyze those interests, the adverse

impacts, and set forth appropriate mitigation and/or compensation

2
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commitments. We are ready to work collaboratively with the Corps to
mitigate the following:

o Lake levels at Sakakawea and Oahe have dropped up to 12 feet,
partly in response to low precipitation in the Missouri Basin over
the last several years. This substantial drop has also been caused
by the disproportionate role given by the Corps to navigation in
the lower Missouri River.

o The dropping of the lake levels deprives the Tribes and their
members and non-Indian business partners of the Tribes full and
unconditional access to these important Reservoirs.

o The lake dropping also creates a substantial scar to the land and
waters and takes away from the ongoing efforts of Tribes to
enhance our recreation opportunities, to protect historic cultural
properties and to restore endangered fish, native fish and aquatic

and terrestrial habitat.

5. Environmental Justice Claims Environmental Justice Issues evolve out

of Executive Order 12898 dated February 11, 1994. The Order

provides that a federal agency shall make achieving Environmental
Justice part of its mission by identifying and addressing as appropriate
disproportionately high and adverse human health and environmental
effects of its programs. Environmental Justice includes any adverse
effect on minority and low-income populations. In the Missouri River,
as Congress expends millions of dollars to recover endangered species,
restore native fish, aquatic and terrestrial habitat, cultural resources
and River economies, Environmental Justice requires a review of the
availability of those federal benefits to minority and low income

households and appropriate follow-through commitments.
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o When the Garrison Dam was constructed by the Corps, we were
relocated from the rich, fertile agricultural bottomlands, to
grasslands not suited for our agricultural traditions.

o Lake Sakakawea created by the Garrison Dam is a long lake and
has virtually eliminated meandering of the upper Missouri River
as well as the flood lands, wetlands, and fish and game central to
the Tribes’ way of life. In their place has emerged over time
noxious weeds that are endemic to the reservoir area.

o The lands adjacent to the reservoir are barren and have very few
of the wetland characteristics that existed prior to the

construction of the Garrison Dam.

United States Constitution and Equal Protection Clause

The Draft Master Manual Environmental Impact Statement fails to
adequately set forth the Indian Trust Assets and Environmental Justice
concerns of the Three Affiliated Tribes. Moreover to the extent that the
Master Manual Draft Environmental Impact Statement relies upon
Tribal input and Tribal documentation as set forth in Volume II, it
violates the Equal Protection clause of the United States Constitution.
Specifically, the Corps has elected to expend its funds to describe
fisheries, flows, navigation, power and other socioeconomic concerns
and included them in Volume I of the Draft. But when it comes to
setting forth the Tribal concerns relating to the Indian Trust Assets and
Environmental Justice, the Corps — notwithstanding repeated requests
from the Tribes has relied upon the Tribes themselves to provide the
documentation. Because there is no rational basis for this distinction
the Corps is violating the Equal Protection clause of the United States
Constitution.
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To correct this Constitutional deficiency and to comply with
contemporary Council on Environmental Quality requirements, the
Corps in its final Environment Impact Statement should at its expense
specifically address Indian Trust Assets and Environmental Justice
concerns for those Tribes whose reservations have been adversely

affected by the Missouri River operations.

. Protection of Cultural Sites: Changing the flows along the River under

several of the preferred alternatives presented by the Army Corps
following the issuance of the “Biological Opinion” will most likely create
additional erosion along the shores of the upper three reservoirs. These
reservoirs are projected to be the reservoirs that will provide the flow
necessary to implement the preservation of economic activities along the
river and to provide protection of endangered species. The analysis of
these changes must include complete studies of how they will affect our
cultural sites along the river and how any damage to our sites will be
mitigated or prevented altogether. Under the Native American Graves _
Protection and Repatriation Act, to allow such sites to be eroded away
or left unprotected is unacceptable. Protection of these sites (the vast
majority of which are associated with the Mandan, Hidatsa & Arikara)

needs to be the subject of lengthy review within the Master Manual.

Substantial government-to-government consultation should be

referenced not just for cultural site protection, but for all phases of the

Master Manual itself.
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Last night in Bismarck Governor Hoeven presented testimony describing North Dakota’s
position on the Master Manual review. Today I will briefly reiterate the same strong and clear
message that North Dakota and adjoining states have been voicing for years. The Missouri River
Master Manual must be changed to meet the contemporary needs of the basin and the time for

this change is far past due.

The five mainstem dams authorized by the Flood Control Act of 1944 were constructed in 18
years. If the Master Manual revision is completed in 2003, it will have taken 14 years. The
people of North Dakota and the Missouri River Basin can wait no longer. Any further delay to

the Master Manual is not acceptable.

The Missouri River is of vital importance to the State of North Dakota for the various uses it
provides. The power generated by the Missouri River dams, provides affordable electric rates
for our citizens and to the citizens of neighboring states who receive much of the power from
Garrison dam. 20% of North Dakota citizens get their water from the river. Seven coal fired
power plants use river water for cooling and six other industrial users make use of Missouri
River water. Approximately 16% of the total jrrigated area in North Dakota uses Missouri River
water. The Missouri River, Lake Sakakawea, and Lake Oahe provide recreation opportunities to

hundreds of thousands of residents and visitors to the state.
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The quality of the water in the Missouri River is important for municipal water supply and cold-
water habitat. If the elevation of Lake Sakakawea falls below 1825 feet during mid to late
summer, the reduced oxygen concentration puts the nationally acclaimed sport fishery of the big
lake in serious jeopardy. Low lake levels also increase risk to human health through the
resuspension of sediment from the delta portion of the lake. Wave actions of low water disturb
the sediment, releasing chemicals into the water that is subsequently used for municipal water

supplies.

The cultural and historical sites along the Missouri River are important to the State, the Three
Affiliated Tribes, and the Standing Rock Sioux Tribe and further warrent change in the
management of the river. Many of these resources are destroyed on a daily basis through erosion,
looting, and the absence of shoreline protection and stabilization. Stable lake levels would
impact fewer sites, so that a change in the operating plan that results in more stable lake levels in
times of drought would benefit a resource, that may other wise be lost forever. These steps
should be followed by the commitment of resources to stabilize the shoreline in order to protect

and preserve these cultural and historical sites.

The draft EIS supports change by the benefits outlined in the five alternatives. They improve
conditions for endangered species and conserve water in the mainstem reservoirs during times of
drought. Unbalancing the reservoirs and increasing releases at Ft Peck may provide benefits for
the pallid sturgeon, least tern and piping plover. Conserving water in the reservoirs during dry
periods improves conditions for fish survival and thus recreation, and translates into more ‘head’

for hydropower. If these alternatives would have been in place during the drought of the late
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1980s, Lake Sakakawea would have been 4 to 6 feet higher, translating into far better fish
habitat, more efficient hydropower and an overall improvement in the economy of the areas that

border the Missouri River.

The drought conservation measures included in the five new alternatives are essentially those
agreed to by seven of the eight Missouri River Basin Association member states. Strictly from
North Dakota’s standpoint they do not go far enough. But, they are likely the most equitable
means of distributing hardship during drought and are supported by seven of the eight states
within the basin, including North Dakota. These drought conservation measures proposed by
MRBA should be implemented as soon as possible and will be a vast improvement over the 40-

year-old Master Manual. .

In conclusion, I urge the Corps to adhere to its current schedule for completing the Master
Manual revision process. The time for equitable distribution of the benefits of Missouri River

and equitable sharing of water shortages is now.

There is no question that any of the 5 proposed alternatives is marked improvement over the
current water control plan. The results of the Economic and Environmental studies clearly
illustrate how the Missouri River and the reservoirs can be better managed to benefit our
children, the entire Missouri River Basin, and us. . If we manage them intelligently, realization
of their potential can benefit all. On behalf of the people of North Dakota, and the Missouri River

Basin, it is time for change on the Missouri River.
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RECREATION IMPACT ON LAKE SAKAKAWEA
By Dick Messerly
10-24-01

The economic impact felt by Lake Sakakawea area communities especially Garrison goes
with the level of the lake. If water levels are at a “normal” level, around 1840 fmsl
mark, then the economy of communities along the lake point to a substantial increase.

When lake levels decline to a low point, economies show a drop in direct correlation to
the lake level.

This correlation has been tracked by the Garrison Chamber of Commerce through
collecting data on taxable sales, Lake Sakakawea elevations and visitation at Fort
Stevenson State Park, a major state park on the north shore of Lake Sakakawea, just 3
miles south of Garrison. These figures are not estimates but hard facts.

In the low water year of 1991 when levels on Lake Sakakawea plunged to a low of
1815.5 fmsl the visitation at Fort Stevenson State Park also reached a low of 59,000 the
taxable sales in Garrison were also cut to about $7.5 million annually. In the year 1999
when water levels were more normal with a summer operating season of 1840 fmsl or
above visitation at Fort Stevenson State Park was at 124,000 and Garrison taxable sales
were at $9.7 million. This is over a $2 million increase from the low water year of 1991.
Similar taxable sales correlations can be seen in the New Town figures. In 1991 New
Town had taxable sales of $2.6 million in 1999 taxable sales were at $4 million.

As annual Lake Sakakawea elevations have been tracked and compared to taxable sales
in Garrison and New Town and to visitation at Fort Stevenson State Park starting with the
year 1978 a pattern of impact becomes graphically obvious. Low lake levels, below 1830
fmsl mean lower taxable sales and lower park visitation. These translate into a
tremendous negative economic impact to this area. Show charts which graphically show
the impacts. (See attached graphs)

According to the most recent RDEIS Summary navigation under the best conditions
generates about $7 million annually. Under the five proposed alternatives to the CWCP,
navigation’s benefit in a reduced flow year would be cut by about $2 million. But a $3.5
million cut in taxable sales were the impacts two towns on the north shore of Lake
Sakakawea, Garrison and New Town. What needs to be taken into account with these
figures is that this is just the impact on two communities. If this figure were increased to
include the low water impact to all the communities, resorts and recreation areas on the
three upper reservoirs the total would be staggering.

If the Corps of Engineers is going to follow through with its mission of “meeting the
contemporary needs of the basin while protecting its natural resources” then it is time for
change. The Corps studies have shown that a change in the Master Water Control
Manual would have positive overall economic and environmental benefits. 7 of the 8
basin states agree it is time for a change. When 7 out of 8 votes are cast in favor of an
issue that is a mandate of 88% favoring the change. The Corps has the mandate from the
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basin states to make a change. It is specifically time to stop being intimidated and bullied
by a few officials from the state of Missouri.

In an AP story in the Minot Daily News paper dated September 30, 2001, state of
Missouri Assistant Attorney General William Bryan is quoted as saying “They want to
control our water” they meaning North Dakota, South Dakota and Montana. First of all
Missouri river basin water in not the state of Missouri’s water, it’s valuable resource for
the entire basin. Second the six main stem dams only collect on the average about 1/34
of the runoff into the Missouri River basin. The other 60% runs into the Missouri River
below Gavins Point Dam. In this same story Commissioner Howard Wood from the state
of Missouri is quoted as saying “We don’t want North Dakota to get the water either,”
It is time for the Corps of Engineers to take a stand against contentious rhetoric like this
from a few Missouri State Officials and change the master manual so it reflects
contemporary needs of the basin while protecting its natural resources. Garrison cannot
afford to go through another drought on Lake Sakakawea under the CWCP.

Garrison would favor summer elevations not dropping below 1830 fmsl to support the
fishery and keep Fort Stevenson State Park Marina fully operational and raising the
permanent pool by 20 feet. But any of the proposed alternatives would be better than the
CWCP.

A2-116


brownj
A2-116


Annual Ft. Stevenson Visitations

g8
=

£ B
g 8

100,000

8
g

‘5

70,000

8
=

g
=

 Garrison Reservoir Elevation Study
- Park Visitations vs. Mean Elevation

|

Eié

1985 1986 1987 , 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999
Year

=  Park Visitations k.‘i Mean Elevation

8 § E B E ¢
Mean Elevation (MSL)

B

A2-117


brownj
A2-117


Garrison Re

Mean Elevation vs. Garrison Sales

mmza_.m_m‘ﬁzc:ma&*

1855
o 1890
2 o
= , 7o
m \\. /,,, /.,'\ \.
. v
m'a 1840 \// v Nw I /I\TJ \ AN
D v ‘ N / \ /
&= RN / E /
gy 1835 / NAY : \ / 3
oml \ \ N\ v i ./. ‘\\ ‘r\ \\‘
n [Miniaon Desired Elevaties | B v k
s v
= 1825 /”/ v . \
3 Yy
1820
1815,

1978 1979 1980 1981 1982 1983 1984 1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999

Year

|

4 v

Taxable Sales - Mean Elevation

$14.0

$13.0

$12.0

$11.0

$10.0

$3.0

2
Garrison Taxable Sales (Millions)

@
Py
(—]

&
o

A2-118


brownj
A2-118


Mean Reservoir Elevation (MSL)
E B B8 E B &

g

1815

mm_._._ms_ Reservoir Eﬁmacz mE%
Mean E%ﬁs: vs. Newtown, ND Sales

$5.50
- wn
T 500 S
‘\‘/ \1 v,,_, \. m
- - | £
b ,/,_ \ 3
\ /- / f y $4.00 o
\/ ,/ \ 2
/ j
r / $3.50 m
L R O
\ ¢ v v/ \\l 3 . v N
; / 5 E v / /o $3.00 )
v Y v . l/!\ Y m
v B A ‘\ e
.  adl
v $2.50 m
=
$2.00

Year

A2-119


brownj
A2-119


U.S. Fish and Wildlife Service
Public Comments

Missouri River Master Manual Hearing
New Town, North Dakota, October 24, 2001

Good evening, my name is Mike Olson and I’'m here this evening on behalf of the U.S. Fish
and Wildlife Service to issue a brief statement on the Revised Draft Environmental Impact
Statement for the Missouri River Master Water Control Manual. I’m also here to listen to

the comments in person from citizens on this important issue.

The Service has primary authority for oversight of our nation’s rarest animals under the
Endangered Species Act. The Missouri River is home to the endangered pallid sturgeon
and least tern, and the threatened piping plover. The decline of these species tells us that
the river is not healthy for its native fish and wildlife, and that there needs to be a change
in its management to restore the Missouri to a more naturally functioning river system. A
healthy river provides wildlife habitat, supports fishing, and makes boating an attractive

recreational activity.

Congress committed the Federal Government to preventing extinctions by requiring
Federal agencies to use their authorities to conserve endangered and threatened species.
During the last 12 years our agency has been working with the U. S. Army Corps of
Engineers to modernize the management of the Missouri River to help stabilize and

hopefully, begin to increase and recover populations of these vary rare animals. This
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new approach was described recently in a document called the “Missouri River Biological

Opinion,” published in November 2000.

The biological opinion looks at the river as a system and outlines the status of these rare
species, the effects of the current operation on them, and a reasonable and prudent

alternative to the current operation that will not jeopardize their continued existence.

Our biological opinion is based on the best available science and includes nearly S00
scientific references. In addition, wefye sought out 6 respected scientists — “big river
specialists” — who confirmed the need to address flow management, as well as habitat
restoration. Further, the Missouri River Natural Resources Committee, a group
comprised of the state experts on Missouri River management, endorses the science in the

opinion.

If you have read the RDEIS or summary document, you understand that the “GP
alternatives” encompass the range of flows identified by the Service as necessary below
Gavin’s Point Dam to keep the listed species from being jeopardized. Our agency, and the
Corps, also recognized the importance of some flexibility in management that would
enable Missouri River managers to capitalize on existing water conditions to meet

endangered species objectives without having to go through another 12-year process.

Other management changes identified in the biological opinion include a “spring rise”’ out
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of Fort Peck Dam, an improved hatchery operation to assist declining pallid sturgeon
populations, restoration of approximately 20% of the lost aquatic habitat in the lowest 1/3
of the river, intrasystem unbalancing of the three largest reservoirs, and acceptance of an
adaptive management framework that would include improved overall monitoring of the

river.

In closing, the Service supports the id;entiﬁed goal of the revised master manual - to
manage the river to serve the contemporary needs of the Missouri River Basin and Nation.
These needs include taking steps to ensure that threatened and endangered species are
protected while maintaining many other socioeconomic benefits being provided by the
operation of the Missouri River dams. The Service stands behind the science used in the
opinion, and is confident that the operational changes identified in our opinion, and
included in the RDEIS as GP alternatives will ensure that these rare species continue to be

a part of the Missouri River’s living wildlife legacy.
The Missouri River is a tremendous river, with a significant and revered heritage. Our

influence has altered the river greatly. Changes are needed to modernize and restore

health to the river — for the benefit of rare species and for people, too.
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Intertribal Council On Utility Policy

>>>> P.0O. Box 831, Rosebud, SD 57570 Phone: 605-747-4097 Fax: 605-747-4099 <<<<
President Patrick Spears < Pnspears2@aol.com > Secretary Robert Gough < Rpwgough@aol.com >

October 30, 2001

Lieutenant Colonel Kurt F. Ubbehohdt, Commander
Omaha District

U.S. Army Corps of Engineers

Northwestern Division

RE: Comments on the RDEIS Missouri River Master Manual

The Intertribal Council On Utility Policy respectfully summits the following comments to
the U.S. Army Corps of Engineers opened a six-month public comment period on its
Revised Draft Environmental Impact Statement (RDEIS) on their proposed “Master
Water Control Manual” for the operation of the six dams on mainstem of the Missouri
River. These comments address renewable energy options, specifically wind and
Missouri River.

Over ten years in the works, this revised draft EIS lays out a series of seven operating
alternatives that juggle the needs and impacts on a variety of river interests and
activities — from protecting water quality, shorelines, wetland and riparian habitats,
cultural resources and endangered species along the Missouri, to protecting navigation
and barge traffic on the lower Mississippi — while trying to provide a balance of flood
control and hydropower to communities throughout the Missouri River basin. Each
alternative tips the balance in favor of some interests over others.

Going into a public comment process on its RDEIS, the Corps has provided hundreds of
pages of information detailing the arguments for and against the various alternatives,
along with the likely impacts of each alternative on the river system. The RDEIS fails to
provide an agency preference among the various alternatives, as such documents
usually offer. However, an even more extraordinary omission, and one with far reaching
economic and environmental implications for communities throughout the Missouri River
Basin, is the role that wind power generated on the farms, ranches and reservations of
the northern Great Plains could play in giving the Corps greater flexibility in managing
the Missouri River.

Over the past two years, the Intertribal Council On Utility Policy has raised the issue of
the wind power potential to help meet not only the Corps obligations on the river, but
also the Western Area Power Administration's (WAPA) dependence on hydropower for
the transmission of low cost energy throughout the region.

This potential for clean, low-cost, home-grown energy grows in importance given the
shifts in precipitation patterns and reduced mountain snowpack seen again this year.
These weather shifts are consistent with scenarios for longer-term climate change and
variability in our region. Shortfalls in hydropower production are expected to increase
costs in supplemental electrical power necessary for WAPA to meet its present
contractual obligations.
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A recent report, in the Sioux Falls Argus Leader (6/17/01), Kevin Woster noted that:

The U.S. Army Corps of Engineers estimates that Missouri River dams
will fall about 4 billion kilowatt hours short of normal power generation this
year. If WAPA has to buy that at 6 cents per kilowatt hour, the cost will
be about $240 million.

The agency already has spent $140 million to buy power since the
federal fiscal year began October 1. By comparison, WAPA spent a total
of $57 million, $38 million and $25 million in the three years prior to this
one, said Dale Strege, power marketing manager for WAPA in
Watertown. ..

Corps water specialists are projecting the lowest total power
generation for the Missouri River system this year since record keeping
began in 1967.

The corps is projecting total power generation for the year at 6.2 billion
kilowatt hours. Normal is 10.2 billion.

The U.S. Army Corps of Engineers and the Western Area Power Administration should
explore the potential of adding distributed wind generation to the Missouri River basin’s
electrical grid system in terms of cost, power supply, and greater operational flexibility in
river management, not to mention the enhanced environmental resulting from an energy
source with no toxic emissions or waste storage problems associated with more
conventional fossil or nuclear based energy generation.

The wind resources of the Great Plains could meet 75% of the electricity demand in the
lower 48 states. In the Northern Plains, the wind potential on the Indian Reservations in
North and South Dakota alone exceeds 250,000 megawatts, well over 100 times the
hydropower generation of the Missouri River. Development of even a small portion of
this Tribal potential could significantly contribute to the energy budget of the entire West,
as well as to the local economies surrounding the reservations.

Intertribal COUP has formally requested that the relevant federal energy agencies
explore the tremendous potential of utilizing both intermittent, but predictable and
unlimited wind resources and the firm, but limited and diminishing hydropower
resources, in tandem to create an even more powerful western renewable energy
system built on a federal-tribal partnership.

in addition to being a clean renewable resource, wind energy can be cost -effective at 3
cents per kilowatt hour. Further, wind has several major advantages over its
conventional rival sources of energy. The cost of its energy input never changes over
the life of the installation (30 years) in contrast to natural gas-fired plants where fuel
costs have sky rocketed this past year. Wind generation is ideally suited to providing
dependable supplies of predictable power at long-term fixed rates. Moreover, electricity
generated from wind can be commissioned in a matter of months as opposed to the
years it takes for conventional generation projects to be brought on line. And all of this
can be had without the NOx, SOx, heavy metals, or green house gas emissions
associated with conventional fossil fuels.

Expenditures in the development of distributed wind generation would hardly exceed
even a few years of supplemental purchases at today'’s retail electricity market costs.
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Investment today in distributed wind generation could continue to provide clean
renewable electricity over the next thirty plus years regardiess of changes in
precipitation patterns, lower river flow levels or rising energy costs.

Developing a regional wind-hydro hybrid system built upon the treaty relationship
between Great Plains Tribes and the federal government (COE, BOR, WAPA, DOE and
BIA) will require visionary leadership and perhaps a national commitment to reconfigure
and enhance our country’s electrical transmission system not unlike the commitment
made decades ago to develop our national interstate highway system. It is time to
rethink not only the way we manage our greatest and most threatened river, but how we

plan to power our economy through the 21° century

The Intertribal Council On Utility Policy has actively supported the efforts of Tribes in the
Northern Great Plains to develop opportunities for Tribal energy development, with
particular emphasis on renewable wind energy development. Intertribal COUP has
sought agency consultation and inclusion of a formal consideration of wind power
generation in the operation of the Missouri River hydropower system. More broadly,
COUP has worked with the Inter-Tribal Energy Network over the past two years in
developing a number of federal legislative and policy recommendations, which are
incorporated in the Tribal Energy Self-Sufficiency Act.

intertribal COUP encourages the U.S. Corps of Engineers to consult with every Tribe to
formally support these Intertribal initiatives. Further, Intertribal COUP requests that the

Master Manual adequately consider a wind-hydropower hybrid generation scenario, and
incorporate an analysis of the impacts of climate change and variability on the proposed
management plan for the Missouri River.

Thank you for your consideration and attention to these important issues.

)ﬁrely,
Patrick Spears/%e:t’k——i Robey
Attachments:

Intertribal COUP Letter Re: Master Manual
Answer from Department of Energy
Answer from Department of Defense

A2-125


brownj
A-1009

brownj
A2-125


INTERTRIBAL Council On Utility Policy

>> Box 831, Rosebud, SD 57570 « Phone: 605-747-4097 « Fax: 605-747-4099 <<
Patrick Spears, President: 605-945-1908 or Pnspears2@aol.com Robert Gough, Secretary, Rpwgough@aol.com

June 27, 2001

The Honorable Thomas E. White
Secretary of the Army

U.S. Department of the Army

101 Army — Pentagon
Washington, D.C. 20310-0101

The Honorable Spencer Abraham, Secretary
U.S. Department of Energy

1000 Independence Ave. SW

Washington, D.C. 20585

The Honorable Gale Norton, Secretary
U.S. Department of the Interior

1849 C St. NW

Washington, D.C. 20240

And

Administrator Michael Hacskaylo
Western Area Power Administration
12155 W. Alameda Parkway
Lakewood, Colorado, 80228-8213

Honorable Secretaries and Administrator Hacskaylo:

On behalf of our member Tribes in the Missouri River basin and the Great Plains
Regional Tribal Chairman’s Association, the Intertribal Council On Utility Policy submits
these comments in light of the growing interest in wind development among the Tribes
of the Northern Great Plains.

Upon our review of materials related to release by the U.S. Army Corps of Engineers of
its “draft implementation plan” and our understanding that an analysis of the impacts of
several alternative management proposals is being conducted by the Western Area
Power Administration in terms of the effects of those proposals on the production of
hydropower marketed by Western, the Intertribal Council On Utility Policy notes that
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It would appear to be both prudent and advantageous for both the U.S. Army Corps of
Engineers and the Western Area Power Administration to explore the potential of
adding distributed wind generation to the Missouri River basin’s electrical grid systemin
terms of cost, power supply, and enhanced operational flexibility in river management.

The wind potential on Indian Reservations in the United States is tremendous. On
reservations in the Pacific Northwest there is an estimated potential of between 28,000
and 57,000 megawatts, up to seven times the installed hydropower generation capacity
of the Bonneville Power Administration, which has just announced its intention to
purchase of 830 megawatts of wind power as part of a major wind power initiative in the
Northwest.

The U.S. Department of Energy has reported that the wind resources of the Great
Plains alone could meet 75% of the electricity demand in the lower 48 states. In the
Northern Plains, the wind potential on the Indian Reservations in North and South
Dakota alone exceeds 250,000 megawatts, well over 100 times the hydropower
generation of the Missouri River. Development of even a small portion of this Tribal
potential can make a significant contribution to the energy budget of the entire West.

The Intertribal Council On Utility Policy formally requests that the relevant federal
energy agencies explore the tremendous potential of utilizing both intermittent, but
unlimited wind resources and the firm, but limited and potentially diminishing
hydropower resources, in tandem to create an even more powerful western renewable
energy system. The Department of the Interior has a special role to play here with
regard-to bath the BOR’s operation of smaller dams in the region and historically
unfulfilled authorizations for renewable energy development on Tribal lands under the
1992 Energy Policy Act. Developing a regional wind-hydro hybrid system will require
visionary leadership and perhaps a national commitment to reconfigure and enhance
our country’s electrical transmission system, not unlike the commitment made decades
ago to develop our national interstate highway system.

In addition to being a clean renewable resource, wind energy can be cost effective at 3
to 4 cents per kilowatt hour. Further, wind has several major advantages over its
conventional rival sources of energy. The cost of its fuel input never changes over the
life of the installation (30 years) in contrast to natural gas-fired plants where running
costs have sky rocketed this past year. Wind generation is ideally suited to providing
dependable supplies of predictable power at long-term fixed rates. Moreover, electricity
generated from wind can be commissioned in a matter of months as opposed to the
years it takes for conventional generation projects to be brought on line. And all of this
can be had without the NOx, SOx, heavy metals, or green house gas emissions
associated with conventional fossil fuels.

Expenditures in the development of distributed wind generation would hardly exceed
even a few years of supplemental purchases at today's electricity market costs. While
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Northern Plains for appropriate engineering and interconnection studies to fully
assess the integration of reservation wind potential into the federal electricity grid
and our Nation’s energy supply.

On behalf of the member Tribes in the Great Plains Regional Tribal Chairman’s
Association and the Intertribal Council On Utility Policy, we appreciate your earliest
consideration of the above mentioned matters, and would be happy to engage in further
conversation and consultation on developing an ecologically and economically
sustainable energy infrastructure utilizing renewable energy generation on Tribal lands.

Sincerely,
Patrick Spears, President Robert Gough, Secretary
Intertribal COUP Intertribal COUP
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Lower Brule Sioux Tribe - Omaha Tribe - Rosebud Sioux Tribe - Spirit Lake Tribe - Standing Rock Sioux Tribe



brownj
A2-128


The Secretary of Energy
Washington, DC 20585

August 9, 2001

. Mr. Patrick Spears, President

Mr. Robert Gough, Secretary
Intertribal Council On Utility Policy
Box 831

Rosebud, SD 57570

Dear Mr. Spears and Mr. Gough:

Thank you for your June 27, 2001, letter regarding the growing interest in wind
development among the Tribes of the Northern Great Plains. I appreciate your
views, and share your interest in the potential of this important renewable
resource.

I am aware of the importance of the Master Operating Manual process, being
conducted by the U.S. Army Corps of Engineers (Corps), to the Missouri River
region. To the extent the Corps decides to consider the potential of wind
generation in its process, I will encourage the Western Area Power
Administration (Western) to participate in an analysis of the impacts.

As you are aware, Western has adopted a marketing plan for power generated
from the Pick-Sloan Missouri Basin Program-Eastern Division through the year
2020. Your proposal to integrate hydroelectric and wind power must be
considered in light of the provisions of this marketing plan. Western’s
established policy for purchase of renewable resources is very compatible with
your goal of “clean, reliable, low cost, rate based energy supply.”

Due to budgetary constraints, I cannot commit to technical and financial support
for engineering and interconnection studies at this time. Requests for
transmission service and interconnection are subject to the provisions of
Western’s open access transmission tariff. The Department of Energy
(Department) continues to explore the costs and benefits of a “green tag”
program, and will consider funding after evaluation of other energy priorities.

Pursuant to the National Energy Policy, the Department is examining the benefits
of establishing a national transmission grid in a report, which will be completed
by the end of the year. The United States must invest in a clean, reliable and
diverse portfolio of domestic energy supplies as part of a sound national energy
policy.
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I appreciate your interest in harnessing abundant, naturally occurring
sources of wind energy and look forward te continued consultation with Tribes,
pursuant to the Department’s American Indian policy.

Sincerely,
e Wa\
Spencer Abraham
cc:
The Honorable Thomas E. White
Secretary of the Army

Washington, DC 20310-0101

The Honorable VGale Norton
Secretary of the Interior
Washington, DC 20240

Mr. Michael S. Hacskaylo
Administrator

Western Area Power Administration
P.O. Box 281213

Lakewood, CO 80228-8213
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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
CIVIL WORKS
108 ARMY PENTAGON
WASHINGTON DC 20310-0108

REPLY TO 2 8 SEP 2001

ATTENTION OF

Mr. Patrick Spears

President, Intertribal Council
on Utility Policy

Box 831

Rosebud, South Dakota 57570

Dear Mr. Spears:

Thank you for your letter of June 27, 2001, to The Honorable Thomas E. White,
Secretary of the Army, concerning the growing interest in wind development among the
Indian tribes of the Northern Great Plains. We agree with you that there may be ways
in which the Army Corps of Engineers can consult and cooperate with Indian tribes in
the Missouri River Basin to study and deploy wind technologies. If successful, such
activities would help sustain Indian economles and signifi cantly augment the avallablhty
of electrlc power in the region. B

After a preliminary review of the mformatlon you provided, the Corps adwses me
that there may be opportunities to examine further the type of natural resource
development you propose under Section 203 of the Water Resources Development Act
(WRDA) of 2000, referred to as the Tribal Partnership Program (TPP). The TPP
authorizes the Secretary of the Army, acting through the Corps, to conduct studies that
“substantially benefit Indian tribes” and that “are located primarily within Indian country.”
Under this authority, the Army can work with Indian tribes and the heads of other
Federal agencies, to determine what kinds of projects might be studied and
implemented. Aithough this office did not specifically envision wind power generation
projects when we included this provision in the Administration’s WRDA proposal to the
Congress, we do believe that the provision is flexible enough to allow the Corps to
study such proposals, and implement them, if authorized, under Section 203. One
potential limitation is that we would need to focus our efforts on projects located within
the exterior boundaries of Indian reservations associated with civil works projects (i.e.,
Pick-Sloan Missouri River Basin Project, Fort Peck Project).

Your letter also notes that wind power generation should be considered by the
Corps as they move forward with plans to revise the Missouri River Master Water
Control Manual. On August 28, 2001, Corps published in the Federal Register a notice
of availability (enclosed) for the Draft Environmental Impact Statement (DEIS) for the
Missouri River Master Water Control Manual Review and Update. | will forward a copy
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of your letter to the Corps Northwestern Division for their consideration during the
comment period on the DEIS. | encourage you to contact the Corps and work with
them to explore your ideas concerning the generation of wind power.

Proposals for TPP studies will be developed by Corps Commands and submitted
to Corps Headquarters for consideration in the President’s budget request. | would
encourage you to open a dialogue with Lieutenant Colonel (P) Kurt F. Ubbelohdt,
Commander of the Corps Omaha District, concerning the development of a study
proposal under the TPP. The President’s budget proposal for Fiscal Year (FY) 2002
has been submitted to Congress. In the meantime, | would encourage you to contact
the Omaha District to see if there are other ways the Corps can assist you, such as
providing technical information or discussing potential implementation issues in
advance.

| am hopeful that communication and consultation with the Corps will serve to
| forge a solid and responsive relationship with your organization. To aid in the
| development of effective communication, | am providing Lieutenant Colonel Ubbelohdt
with a copy of this letter. Additionally, the next time you visit Washington, D.C., perhaps
| we can meet and discuss further our Nation’s energy goals. Please continue to
coordinate with Mr. Chip Smith, my Acting Deputy Assistant Secretary of the Army
(Policy and Legislation). Mr. Smith can be reached at (202) 761-7769.

Sincerely,

minic Izzo'
| Principal DepUty Assistant Secretary of the Army
| (Civil Works)
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M SSOURI

PUBLI C HEARI NG
ACCEPTI NG COMVENTS REGARDI NG

Rl VER REVI SED DRAFT ENVI RONMENTAL | MPACT STATEMENT

MASTER WATER CONTRCL MANUAL

PROCEEDI NGS HELD AT:

Gol den Buffal o Convention Center
Lower Brul e, South Dakota 57548

Tuesday, October 30, 2001
7:00 o' clock p.m

Reported by Carla A Bachand, RMR, Capital Reporting

Servi ces,
224-7611.

P. 0. Box 903, Pierre, South Dakota 57501 (605)

CAPI TAL REPORTI NG SERVI CES

A2-133


brownj
A2-133


A2-134

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TUESDAY, OCTOBER 30, 2001

(Col onel David Fastabend gave a short wel come and
openi ng statenment, followed by the showi ng of a video.)

M CHAEL JANDREAU. My name is M chael Jandreau. | am
the chairman of the Lower Brule Sioux Tribe. Qur address is
Box 187, Lower Brule Sioux Tribe, Lower Brule, South Dakota
57548. | cone tonight to speak on behal f of the Lower Brule
Tribe. Witten cormments will be submitted in a nuch nore
| engthy version at a |ater date.

First of all, let ne say | appreciate your com ng here
to hold this hearing. | think it's an opportunity for us not
only to speak to you directly but to indicate to you our
interest in the Mssouri River. Having lived all my life on
the Lower Brule Reservation and having been born in this area,
the river and what happens with it is very inportant to ne.
The Master Manual is a fine docunment and it's a document of
expedi ency that the Corps of Engineers in their process has
done a great deal to develop. There are many flaws in that
docunent in as far as how it addresses native concerns. |
will speak to very few of those

The U.S. Fish and Wildlife portion is very troubling
for a nunber of reasons. One of the reasons primarily is that
as far as endangered species, Lake Sharpe, which the mgjority
of our reservation is affected by, and Lake Francis Case,

there is not a real concern about doi ng anythi ng about that
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particular situation. 1In fact we are all but excluded. That
portion also seens to address the idea of quantification of
our water rights, which is not appropriate, which is not
acceptable to us as a tribe. The power generation portion

whi ch we have finally been able to access through Western Area
Power, has the potential under the variety of the plans of
bei ng adversely affected. That's very troubling to ne as a
tribal |eader who is concerned about those benefits that need
to accrue to our menbership.

As far as the fluctuations of the |ake, the siltation
probl em that we have, at |east on our reservation, is not
solely due to instreamflows. Roughly 75 to 80 percent of the
siltation that has occurred has occurred as a result of
erosion of the shoreline. Big Bend Damis one of the primary
el ectrical generators for its size and has to be nmintained at
a nore significant stable |evel than any of the other
reservoirs sinply because of the generation capacity of that
facility. That is good for America but it's terrible for our
tribe. W can take you and show you areas of our reservation
where the shoreline is nowtribal land and it's tribal |and
because everything that was acquired by the Corps is nowin
the bottom of the lake and it is encroaching upon our | ands.

We are in a position nowto do sonething. W can do
it cooperatively or we can do it through nechani sms that we

all hate, that only nake a certain segnment of our popul ation
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weal thy, and stay in the courthouse forever. [It's not in our
interests to do that and it's not in the governnment's
interest. W need to address what is contained in that manua
nore significantly than receiving final coments and goi ng

t hrough the finalization, even though we know politically that
there are two | aws that have been passed whose conti nued
funding, which is beneficial to tribal people as well as to
state people and to federal people, that will not receive the
funding unless this plan is finalized, and it puts us in a
very, very difficult position. W want to do sonething about
trying to correct the errors that have been created. W |ack
the resources financially and we | ack the resources physically
to be able to stop or to change what is occurring.

As | stated earlier, the siltation is a major problem
on our particular reservation. W need nore significantly for
it to be addressed in a fashion where there is a devel oped
plan resulting fromwhat is stated to adequately deal with
this. In the brochure that was sent out, it tal ked about what
has occurred in the years that have gone by since the
devel opnent of the danms and where approximtely the siltation
is at. That approximtion, by my own physical know edge of
what has happened in that | ake here at Lower Brule and
adj acent to our reservation, is vastly different. It's far --
it has far accelerated what the projected ideals are.

The studi es that have been done have been mnimal to
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neet base requirenents and they have not really addressed the
plan as to how to deal with this. The plans that are al so
being currently utilized follow and parrot what is being
expressed in the potential of the filmthat you have. W
watch this | ake and we watch what happens with it. W watch
when there are increased flows to nove siltation, even though
by verbiage, that is denied. At least in this docunment, it is
bei ng honestly expressed, but it's happening right now

And those things create in our mnds the ideal that do
we really have a true relationship that we are all concerned
with or do we have a relationship that a docunent that |ays
out guidelines for what is to happen for the next who knows
how many years, because | don't think anybody wants to go
through the effort again, and we just step back and accept
it. W just can't do that.

And so al though my remarks have kind of been all over
the place, | hope that you understand nmy concerns, and we will
have a document to you that nore expressly and concisely
identifies the total of our concerns. Thank you very nuch for
this opportunity.

COLONEL DAVI D FASTABEND: Well, Chairman, for soneone
who was reluctant to stand up, you certainly spoke el oquently
and | thank you for your remarks. | have a question. You
tal ked about concerns about the fish and wildlife portion of

the docunent. By that do you nmean the portions of the

CAPI TAL REPORTI NG SERVI CES

A2-137


brownj
A2-137


A2-138

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

docunent that address the Endangered Species Act?

M CHAEL JANDREAU: Yes.

COLONEL DAVI D FASTABEND: | wanted to nake sure
understood that. Thank you very nuch.

RI CHARD MOORE: John Cooper

JOHN COOPER: Good evening. | am John Cooper
Secretary for South Dakota Department of Gane, Fish and
Parks. OQur address is the Foss Building, 523 East Capitol,
Pierre, South Dakota 57501. | amhere to read into the record
the joint coments fromthe South Dakota Departnent of
Envi ronnent and Natural Resources and the Departnent of Gane,
Fi sh and Parks on Revised Draft Environnmental |npact Statenent
for the Mssouri River Master Water Control Manual .

I want to thank you for this opportunity to provide
comments on the Revised Draft Environnental |npact Statenent
for the Mssouri River Master Water Control Manual. As you
know, this subject is not newto the Corps, it's not new to
t he Sout h Dakota Departnment of Environment and Natura
Resources, nor is it newto the Departnent of Game, Fish and
Parks. For the past 12 years, the Corps has been engaged in a
process to change the managenent of the M ssouri River.
Publ i cati on of the Revised Draft Environnental | npact
Statenment by the Corps, which contains six different
alternatives, is a huge step forward. But this is notinme to

rest. It is tine to study the alternatives, make the fina
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deci sions and nove forward with inplenenting a new Master
Manual that definitely works for the river.

Oficials of the Corps have said that the fina
decision or alternative nust neet all three of the follow ng
obj ectives. Number one, it must serve congressionally
aut hori zed project purposes. Nunber two, it nust serve the
contenporary needs of the basin. And nunmber three, it nust
conply with all applicable laws to include the federa
Thr eat ened and Endanger ed Species Act.

The Departnent of Gane, Fish and Parks and the
Department of Environnment and Natural Resources agree with
using these three criteria to nmake the final alternative and
decision. W believe that approach will result in the best
plan for the entire Mssouri River basin.

The Corps included the current Water Control Plan as
one of the six alternatives in the Revised Draft Environmenta
| npact Statenent. However, using the three criteria above, it
is clear that the current 40-year-old Master Manual cannot be
the final alternative. Wen the mainstem dans were built, the
vision for the river was one of flood control, hydropower,
navi gation, and irrigation. Wile flood control and
hydr opower followed the vision and have been very successful
irrigation and navigation have not. Less than 10 percent of
the land authorized for irrigation under the Flood Control Act

of 1944 is irrigated today. Only slightly nore than 10
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percent of the annual comrercial navigation anticipated under
the Fl ood Control Act of 1944 takes place today, and the Corps
currently estimates that to be a $7 million industry.

Clearly the contenmporary uses of the Mssouri River no
| onger reflect those 40-year-old visions. Instead of using
the river for large scale irrigation and navigation projects,
peopl e have found other uses for the Mssouri River. Fishing,
boati ng, and recreation uses have increased tenfold and
recreation is now estimated at an annual $87 mllion industry
in the basin. However, the current Master Manual drains the
upper basin reservoirs during even noderately dry periods to
mai ntai n navi gation fl ows downstream and therefore | eaves
recreational users high and dry. Therefore, the contenporary
uses of the river demand that changes are nade to the Master
Manual and keeping the current Master Manual is sinply not an
accept abl e opti on.

The remaining five alternatives in the Revised Draft
Envi ronmental | npact Statenent share several of the follow ng
changes fromthe existing Master Manual, all of which we
strongly support. Nunmber one, adaptive managenent. 1In a
river whose wat ershed enconpasses one-sixth of the continenta
United States, there will never be what is ternmed nornal
conditions. There will be constant changes in the weather
patterns, the runoff, and river uses. Consequently, givVing

the Corps the authority and flexibility to address constantly

CAPI TAL REPORTI NG SERVI CES


brownj
A2-140


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

changi ng conditions nust be a conponent of the fina
decision. Having the Corps |ocked into the current inflexible
Mast er Manual mekes no sense at all. It breeds hostility
between the users of the river and has driven certain species
onto the federal threatened and endangered species List.

Nunmber two, drought conservation nmeasures. The
current Master Manual does very little for water
conservation. America has entered a new era. W are no
| onger a country with unlimted natural resources. Upper
basin states know conservati on measures are inportant because
we have seen the consequences of river managenent with little
or no conservation measures under the current Mster Mnual
Low water |evels in upper basin reservoirs elimnate those
recreati onal uses, devastate | ocal econom es, and increase the
ri sk of having catastrophic drought inpacts downstream It is
absolutely critical, then, that drought conservati on neasures
be part of the final decision

Number three, unbal ancing of the upper three
reservoirs. Unbalancing the reservoirs will inprove habitat
conditions for nesting terns and plovers and trigger spawni ng
for the pallid sturgeon. At the sane tinme, unbal ancing of the
reservoirs provides benefits to other fisheries in these three
| akes. Gane, Fish and Parks and the Departnent of Environnent
and Natural Resources support the concept of unbal anci ng and

recommend that it be a conponent of the final decision.
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Nunmber four, flow nodifications from Fort Peck
reservoir. Construction of the mainstemreservoirs have had
very negative effects on several of our native river species.
Fl ow nodi fication fromFort Peck is a |ogical and reasonable
approach to help restore these species. |If these species can
be restored, the entire basin benefits by avoiding the
potential court-ordered managenent of the river through the
Endangered Species Act. Ganme, Fish and Parks and DENR
strongly support the concept of flow nodifications from Fort
Peck whenever water availability nmakes those fl ows feasible.

Four of the alternatives in the Revised Draft
Envi ronnental |npact Statenment share the following attribute,
whi ch Gane, Fish and Parks and Departnment of Environnent and
Nat ural Resources al so recommend. Flow nodifications from
Gavins Point Dam As nentioned above, construction of the
mai nstem reservoirs has had very negative inpacts on severa
of our native river species. Flow nodifications from Fort
Peck, when water availability makes it feasible, has been
| argely agreed upon as a way to help restore these species.
However, proposed flow nodifications from Gavins Poi nt have
been much nore controversial. The Departnment of Game, Fish
and Parks and the Departnent of Environnment and Natura
Resources support flow nodifications from Gavi ns Point Dam f or
the sane reasons as we support the flow nodifications from

Fort Peck reservoir
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O the four alternatives in the Revised Draft
Environnental |npact Statenment that contain flow nodifications
from Gavi ns Point, Departnment of Gane, Fish and Parks and the
Depart ment of Environnent and Natural Resources strongly
support the Corps having the ability to inplement GP20/21
alternative through adapti ve managenent. The science behind
this alternative has gained nearly universal support fromthe
technical fish and wildlife conmunity and it provides maxi num
recreational benefits to the state of South Dakota. M ssour
Ri ver recreation is critical to South Dakota's econony and its
quality of life.

Thi s concl udes our coments and recomendati ons for
the Revised Draft Environnental |npact Statement. Using the
criteria established by the Corps for selecting the fina
alternative, the Departnent of Game, Fish and Parks and the
Department of Environnent and Natural Resources are confident
t hat our recommendati ons will beconme the Corps's fina
decision. W |look forward to working with the Corps and the
ot her basin states to inplenent the new Master Manual and to
maxi m ze those beneficial uses and quality of |ife throughout
the entire Mssouri River basin.

And these comments are signed jointly by John Cooper
Secretary of Game, Fish and Parks, and by Steve Pirner, who is
the Secretary of Environment and Natural Resources

Depart nment.
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COLONEL DAVI D FASTABEND: Thank you, M. Cooper
Appr eci ate your comments.

RI CHARD MOORE: Nell McPhilli ps.

NELL McPHI LLIPS: Good evening. My nane is Nel
McPhillips and | am here this evening on behalf of the U S.
Fish and Wldlife Service to issue a brief statenment on the
Revi sed Draft EI'S for the Mssouri River Master Water Contro
Manual. | amalso here to listen to the comments in person
fromtribal people on this inportant issue.

The Service has primary authority for oversight of our
nation's rarest aninmals under the Endangered Species Act. The
M ssouri River is honme to the endangered pallid sturgeon and
| east tern, and the threatened piping plover. The decline of
these species tells us that the river is not healthy for its
native fish and wildlife and that there needs to be a change
inits manhagenent to restore the Mssouri to a nore naturally
functioning river system A healthy river provides wildlife
habi tat, supports fishing, and nakes boating an attractive
recreational activity.

Congress conmitted the federal government to
preventing extinctions by requiring federal agencies to use
their authorities to conserve endangered and threatened
species. During the last 12 years our agency has been worki ng
with the Corps of Engineers to nodernize the nmanagenent of the

M ssouri River to help stabilize and hopefully begin to

CAPI TAL REPORTI NG SERVI CES


brownj
A2-144


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

i ncrease and recover popul ations of these very rare ani nals.
Thi s new approach was recently described in a docunent called
the M ssouri River Biological Opinion, which was published in
Novenber of 2000.

The Bi ol ogi cal Opinion | ooks at the river as a system
and outlines the status of these rare species, the effects of
the current operation on them and a reasonable and prudent
alternative to the current operation that will not jeopardize
t heir continued existence.

Qur biological opinion is based on the best available
science and includes nearly 500 scientific references. In
additi on, we have sought out six respected scientists or big
river specialists who confirmthe need to address flow
managenent as well as habitat restoration. Further, the
M ssouri River Natural Resources Commttee, a group conprised
of state experts on Mssouri River managenent, endorses the
sci ence used in the opinion

If you have read the Revised Draft EI'S or summary
docunent, you understand that the GP alternatives enconpass
the range of flows identified by the Service as necessary
bel ow Gavins Point Damto keep the listed species from being
j eopardi zed. OQur agency and the Corps al so recogni ze the
i nportance of sone flexibility in managenent that woul d enabl e
M ssouri River nmanagers to capitalize on existing water

conditions to nmeet endangered species objectives w thout
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having to go through another 12-year process.

O her managenent changes identified in the biologica
opi nion include a spring rise out of Fort Peck Dam an
i nproved hatchery operation to assist declining pallid
st urgeon popul ati ons, restoration of approxinmately 20 percent
of the lost aquatic habitat in the lower third of the river,
i ntrasystem unbal ancing of the three |argest reservoirs, and
acceptance of an adaptive nmanagenent framework that woul d
i nclude inproved overall nonitoring of the river.

In closing, the Service supports the identified goa
of the revised Master Manual, to manage the river to serve the
contenporary needs of the M ssouri River basin and the
nati on. These needs include taking steps to insure that
t hr eat ened and endangered species are protected while
mai nt ai ni ng many ot her soci oecononic benefits being provi ded
by the operation of the Mssouri River dans. The Service
stands behind the science used in the opinion and is confident
t hat the operational changes identified in our opinion and
included in the Revised Draft EIS as GP alternatives wll
i nsure these rare species continue to be part of the M ssour
River's living wildlife |egacy.

The M ssouri River is a trenendous river with a
significant and revered heritage. Qur influence has altered
the river greatly. Changes are needed to noderni ze and

restore health to the river for the benefit of rare species
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and for people, too. Thank you.

COLONEL DAVI D FASTABEND: Thank you, Ms. MPhillips.

RI CHARD MOORE: Patrick Spears.

PATRI CK SPEARS: If you don't mind, | would like to
stand here, too. | feel nore confortable speaking to you
peopl e than having you | ook at my back. M nane is Patrick
Spears. | amthe president of Intertribal Council on Uility
Policy, address is P.O Box 224, Fort Pierre, South Dakot a.
represent eight tribes in North Dakota, South Dakota and
Nebraska, those being Spirit Lake Tribe, Three Affiliated
Tri bes, Standing Rock Sioux Tribe, Cheyenne River Sioux Tribe,
the Lower Brule Sioux Tribe, Rosebud Sioux Tribe, Flandreau
Sante Sioux Tribe, and the Omaha Tribe in Nebraska. | ama
menber of the Lower Brule Sioux Tribe and represent ny tribe
Intertribal Council on Utility Policy, our acronymis | COUP

| am thankful that you have cone here to Lower Brule
to host this hearing. | thank you and ny tribal |eadership
here for hosting this neeting and all of you for coming. |
know that you have a nyriad of problens that are inpacts of
the M ssouri River because of the reservoir system And we
all have a particular interest in some of those, fromthe
endangered species, cultural resources, shoreline protection
managi ng the upstream versus downstream i nterests of
recreation, navigation, and flood control and power

generati on.
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| have come to offer an alternative, which has not
been addressed or enlisted in the Revised EIS for the Mster
Control Manual and that is the generation of wi nd energy,
which | think could help, being blended into the power and
becone a significant part of the power that's generated by the
reservoir systemand that has to nmeet contracts with all of
the custoners that are all around this area, within the state
and nost of the majority of which are out of state.

We have a trenendous potential for wind energy here in
the Great Plains. The Departnent of Energy estimates that 75
percent of the energies of this country could be net through
wind energy if it were all harnessed and the transni ssion
woul d accommpdate that. The reservoir system generates
approxi mately 2500 negawatts annually. On the reservations
alone it's been estimted by the National Energy Laboratory
that 100 tinmes that amount could be generated on the
reservations alone. That's over 250,000 negawatts. We are
asking that a portion of that power be devel oped in concert
with the Corps of Engineers to help minimze this problem
that's created by | ower water |evels created by |ess
precipitation and runoff.

We have seen over the past decade the | owest water
levels in the reservoir in history and I guess it's quoted
even this comng year may be the | owest |evel yet and the

| onest year for power production, yet the greatest need for
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the need to buy supplenental power to neet contractua
obligations of the 20-year contracts. Wat we are proposing
is that the Corps consider the merging of wind and hydropower
and bl ending that into the power that's generated throughout
the year, and we think that is possible because of your peak
seasons being winter, and in sumrertine in particular, there
are higher demands. It would conplenent the strong w nd
seasons we have here, beginning October through March

That power could be generated into the system and fed
intoit all along the river and into the WAPA power |ines hy
intertribal wind farm operations. That could be happening al
al ong the year and it could be balancing. W realize that
needs some study and we woul d encourage you to support that,
as we are encouragi ng our congressional delegation to do so
al so.

We work with a number of other intertriba
organi zati ons across the country on policy and | egislative
recommendati ons affecting energy use and the generation of
this country. We think tribes can significantly contribute to
the energy econony and our own restoration of our econony,
whi ch have been greatly inpacted by the construction of the
reservoir system and contribute to the energy security of the
United States. And we think that this can be done in
partnership with the Corps, that is probably unprecedented in

that we have been at odds with the Corps, as well as many
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states have and a nunber of groups have been over all of these
i ssues that are inpacted there.

W think it's a tinme of cooperation that is needed
right now. There has never been a stronger need for it. |If
you |l ook at the flow of the river and the clinmate change
scenarios that are projected, the clinate variability nodels,
it looks to be that one of less precipitation. 1In the last 12
years it has probably shown that. |If so, you need to be ready
with a plan and an alternative to address that, because with
the need to buy suppl enental power on the market, the cost of
power is going to be going up and that's going to drive up
that cost of power for all of the custoners, and we as triba
governments, who have gotten sone of that power for the
first -- other than irrigation use for the first tine in
hi story in January 2001 and now, that has taken some 30 years,
and actually it's nore than that, since the '44 Flood Contro
Act, but it's been a long tine.

Now i f that power that has been paid for we feel over
and over again by the taking of our Iand and the economc
recovery that we are still in, if that's going to be going up
that negates all of that effort that's went into that to date
and we think that is wong and we should do somet hi ng about
it.

To give you an idea of the econonmic sense of this for

all of us that are here, we have seen over the past four years
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t he amobunt of suppl enental power that WAPA has had to purchase
on the spot market go from30 to 40, 50 million to 140 million
in June of this year, since Cctober 1 of 2000. The Corps of
Engi neers has projected that's going to be at that sane rate
240 mllion in 2002, so we are offering to partner with you in
generation so that we can stabilize the linmted and decreasing
wat er | evel of the Mssouri River, and hopefully help the
econoni es of everybody that's affected by the flow of the
river and inpact all those areas that you are dealing with and
that often have ended up in court and may do so agai n.

As our chairman on Lower Brule just indicated, nobody
wants to go there again. |It's been our tine in court, we have
better things to do and it's tine to take a | ook at a new way
of | ooking at managenent of the river and of the energy that's
produced fromthere. So we have put this together in a
written docunent al so, which | amleaving with you, and
woul d just encourage you to give it sonme serious thought,
discuss it with the other tribes. | do commend you for
consulting with each of the tribes at these hearings. |
understand there nay be nore to cone, sone of our relatives up
the river, and | think that is the best thing that you can
do. So | thank you for that and this tinme to talk to you.

COLONEL DAVI D FASTABEND: Thank you, M. Spears. |Is
there anyone else that would like to nake a statenent

tonight? Well, in closing | would like to renmind you that the

CAPI TAL REPORTI NG SERVI CES

A2-151


brownj
A2-151


A2-152

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

hearing admi nistrative record is going to be open through 28
February 2002 for anyone wi shing to submit witten facts or

el ectronic comments. Also if you would like to be on our
mailing list or receive a copy of the transcript, you need to
fill out one of the cards available at the table at the back
If there are no further coments, | want to once nore thank
Chai rman Jandreau and the Lower Brule Sioux Tribe for
requesting and participating in this hearing on their triba
honel ands. This session is closed. Thank you.

(Wher eupon, the proceedi ngs were concl uded at 8:20
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GREAT FACES. GREAT PLACES.
October 29, 2001

U.S. Army Corps of Engineers

Attn: Project Manager, Master Manual Review and Update
12565 West Center Road

Omaha, NE 68144

Re: Comments from South Dakota Department of Environment & Natural Resources and Game,
Fish & Parks on Revised Draft Environmental Impact Statement for the Missouri River Master
Water Control Manual

Dear Project Manager:

Thank you for the opportunity to provide comments on the Revised Draft Environmental Impact
Statement for the Missouri River Master Water Control Manual. This subject is not new to the
Corps, South Dakota Department of Environment & Natural Resources (DENR) or Game, Fish
& Parks (GF&P). For the past twelve years, the Corps has been engaged in a process to change
the management of the Missouri River. Publication of the Revised Draft Environmental Impact
Statement by the Corps which contains six different alternatives is a huge step forward. But this
is no time to rest. It is time to study the alternatives, make the final decisions, and move forward
with implementing a new Master Manual that works for the river.

Officials of the Corps have said the final decision or alternative must meet all three of the
following objectives:

1. it must serve congressionally authorized project purposes;

2. 1t must serve the contemporary needs of the basin; and

3. it must comply with all applicable laws to include the federal Threatened and Endangered
Species Act.

GF&P and DENR agree with using these three criteria to make the final alternative and decision.
We believe that approach will result in the best plan for the entire Missouri River basin.

The Corps included the current Water Control Plan as one of the six alternatives in the Revised
Draft Environmental Impact Statement. Using the three criteria above, it is clear the current 40-
year old Master Manual cannot be the final alternative. When the mainstem dams were built, the
vision for the river was one of flood control, hydropower, navigation, and irrigation. While flood
control and hydropower followed the vision and have been very successful, irrigation and

- navigation have not. Less than 10 percent of the land authorized for irrigation under the Flood
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Control Act of 1944 is irrigated today. Only slightly more than 10 percent of the annual
commercial navigation anticipated under the Flood Control Act of 1944 takes place today, and
the Corps estimates it to be $7 million industry.

Clearly, the contemporary uses of the Missouri River no longer reflect those 40-year old visions.
Instead of using the river for large-scale irrigation and navigation projects, people have found
other uses for the river. Fishing, boating, and recreation uses have increased ten-fold, and
recreation is now an annual $87 million industry in the basin. However, the current Master
Manual drains the upper basin reservoirs during even moderately dry periods to maintain
navigation flows downstream and leaves recreational users high and dry. Therefore, the
contemporary uses of the river demand that changes are made to the Master Manual and keeping
the current Master Manual is simply not an acceptable option.

The remaining five alternatives in the Revised Draft Environmental Impact Statement share
several of the following changes from the existing Master Manual, all of which we strongly
support:

e Adaptive management - In a river whose watershed encompasses one-sixth of the
continental United States, there will never be "normal” conditions. There will be constant
changes in the weather patterns, runoff, and river uses. Consequently, giving the Corps the
authority and flexibility to address constantly changing conditions must be a component of
the final decision. Having the Corps locked into the current inflexible Master Manual makes
no sense, breeds hostility between the users of the river, and has driven certain species onto
the federal threatened and endangered species list.

¢ Drought conservation measures - The current Master Manual does very little for water
conservation. America has entered a new era. We are no longer a country with unlimited
natural resources. Upper basin states know conservation measures are important because we
have seen the consequences of river management with little or no conservation measures
under the current Master Manual. Low water levels in upper basin reservoirs eliminate
recreational uses, devastate local economies, and increase the risk of having catastrophic
drought impacts downstream. It is absolutely critical that drought conservation measures be
part of the final decision.

* Unbalancing of the upper three reservoirs - Unbalancing the reservoirs will improve
habitat conditions for nesting terns and plovers and trigger spawning for the pallid sturgeon.
At the same time, unbalancing of the reservoirs provides benefits to other fisheries in these
three lakes. GF&P and DENR support the concept of unbalancing and recommend it be a
component of the final decision.

* Flow modifications from Fort Peck reservoir - Construction of the mainstem reservoirs
has had very negative impacts to several of the native river species. Flow modification from
Fort Peck is a logical and reasonable approach to help restore these species. If these species
can be restored, the entire basin benefits by avoiding the potential court-ordered management
of the river through the Endangered Species Act. GF&P and DENR strongly support the
concept of flow modifications from Fort Peck when water availability makes it feasible.

Four of the alternatives in the Revised Draft Environmental Impact Statement share the
following attribute, which GF&P and DENR also support:
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e Flow modifications from Gavins Point dam - As mentioned above, construction of the
mainstem reservoirs has had very negative impacts on several native river species. Flow
modification from Fort Peck when water availability makes it feasible has been largely
agreed upon as a way to help restore these species. However, proposed flow modifications
from Gavins Point have been much more controversial. GF&P and DENR support flow
modifications from Gavins Point dam for the same reasons as we support flow modifications
from Fort Peck.

Of the four alternatives in the Revised Draft Environmental Impact Statement that contain flow
modifications from Gavins Point, GF&P and DENR strongly support the Corps having the
ability to implement the GP20/21 alternative through adaptive management. The science behind
this alternative has gained nearly universal support from the technical fish and wildlife
community and provides maximum recreational benefits for South Dakota. Missouri River
recreation is critical to South Dakota’s economy and quality of life.

This concludes our comments and recommendations for the Revised Draft Environmental Impact
Statement. Using the criteria established by the Corps for selecting the final alternative, GF&P
and DENR are confident our recommendations will become the Corps' final decision. We look
forward to working with the Corps and the other basin states to implement the new Master
Manual and maximize the beneficial uses and quality of life throughout the entire Missouri River
basin.

Sincerely,

D>

Steven M. Pirner
Secretary
Game, Fish & Parks Environment & Natural Resources

cc: Governor William J. Janklow
U.S. Senator Tom Daschle
U.S. Senator Tim Johnson
U.S. Congressman John Thune
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U.S. Fish and Wildlife Service
Public Comments

Missouri River Master Manual Hearing
Lower Brule, South Dakota, October 30, 2001

Good evening, my name is Nell McPhillips and I’m here this evening on behalf of the U.S.
Fish and Wildlife Service to issue a brief statement on the Revised Draft Environmental
Impact Statement for the Missouri River Master Water Control Manual. I’m also here to

listen to the comments in person from citizens on this important issue.

The Service has primary authority for oversight of our nation’s rarest animals under the
Endangered Species Act. The Missouri River is home to the endangered pallid sturgeon
and least tern, and the threatened piping plover. The decline of these species tells us that
the river is not healthy for its native fish and wildlife, and that there needs to be a change
in its management to restore the Missouri to a more naturally functioning river system. A
healthy river provides wildlife habitat, supports fishing, and makes boating an attractive

recreational activity.

Congress committed the Federal Government to preventing extinctions by requiring
Federal agencies to use their authorities to conserve endangered and threatened species.
During the last 12 years our agency has been working with the U. S. Army Corps of
Engineers to modernize the management of the Missouri River to help stabilize and

hopefully, begin to increase and recover populations of these vary rare animals. This
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new approach was described recently in a document called the “Missouri River Biological

Opinion,” published in November 2000.

The biological opinion looks at the river as a system and outlines the status of these rare
species, the effects of the current operation on them, and a reasonable and prudent

alternative to the current operation that will not jeopardize their continued existence.

Our biological opinion is based on the best available science and includes nearly 500
scientific references. In addition, we’ve sought out 6 respected scientists — “big river
specialists” — who confirmed the need to address flow management, as well as habitat
restoration. Further, the Missouri River Natural Resources Committee, a group
comprised of the state experts on Missouri River management, endorses the science in the

opinion.

If you have read the RDEIS or summary document, you understand that the “GP
alternatives” encompass the range of flows identified by the Service as necessary below
Gavin’s Point Dam to keep the listed species from being jeopardized. Our agency, and the
Corps, also recognized the importance of some flexibility in management that would
enable Missouri River managers to capitalize on existing water conditions to meet

endangered species objectives without having to go through another 12-year process.

Other management changes identified in the biological opinion include a “spring rise” out
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of Fort Peck Dam, an improved hatchery operation to assist declining pallid sturgeon
populations, restoration of approximately 20% of the lost aquatic habitat in the lowest 1/3
of the river, intrasystem unbalancing of the three largest reservoirs, and acceptance of an
adaptive management framework that would include improved overall monitoring of the

river.

In closing, the Service supports the identified goal of the revised master manual - to
manage the river to serve the contemporary needs of the Missouri River Basin and Nation.
These needs include taking steps to ensure that threatened and endangered species are
protected while maintaining many other socioeconomic benefits being provided by the
operation of the Missouri River dams. The Service stands behind the science used in the
opinion, and is confident that the operational changes identified in our opinion, and
included in the RDEIS as GP alternatives will ensure that these rare species continue to be

a part of the Missouri River’s living wildlife legacy.

The Missouri River is a tremendous river, with a significant and revered heritage. Our

influence has altered the river greatly. Changes are needed to modernize and restore

health to the river — for the benefit of rare species and for people, too.
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Dear Mr. Hall: .
This letter is to inform you that due to sudden emerging priorities of the Standipg
Rock Sioux Tribe, the Standing Rock Tribal Council is requesting that the hearing
on the Master Manual scheduled for December 4, 2001 be rescheduled
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FORT PECK TRIBES

Assiniboine & Sioux
November 27, 2001

U. S. Army Corps of Engineers
Northwest Division

12565 West Center Road
Omaha, Nebraska 68144-3869

ATTN: Missouri River Master Manual RDEIS
Dear RDEIS Staff:

These comments on the Biological Opinion in support of the RDEIS for the Missouri River
Master Manual.are formaﬁy filed by the Assiniboine and Sioux Fribes of the Fort Peck Indian Resepvation
in northeastern Montana. The Tribes® Résetvation is bounded on the south by the Missouri River below
Fort Peck Dam over a distance of 141 miles, between river miles 1621 and 1762. Qur interest in this
matter is significant. Approximately 75% of the north or left bank of the Missouri River between Fort
Peck Dam and the backwaters of Lake Sakakawea near the border with North Dakota lie within the Fort
Peck Indian Reservation in the reach to be affected by Master Manual operating procedures, including
testing and fature operations to generate a spring rise.

~ The Biological Opinion on p. 172 only addresses Indian water rights as follows: .

_In United States v. Winters, 207 U.S. 564 (1908), the United States Supreme
Court recognized the doctrine of reserved water rights, which assures that
' Native American lands (and other public lands set aside by the government for
a particular purpose) will receive sufficient water to fulfill the purposes of the
reservation. Most water rights in the western United States (which includes all
Missouri River Basin statés, except Minnesota, lowa and Missouri) have
priority based on when water was first put to a beneficial use such as
agriculture. However, Federal reserved water rights for Native American
reservations and other federally-reserved lands have priorities dating back to
at least as eaffyas when the reservations were established (and in the case of

claim water rights to the Missouri River, and in most cases these claims
precede the water rights of any non-Indians. Although Congress has consented
to the adjudication of Native American reserved water rights in state courts in
general stream adjudications, reserved rights are not subject to state law and
can be adjudicated in Fedéml court.

Many reservations éfaﬂg the Missouri River now use or have plans to use
Missouri River water for drinking water and irrigation. The Fort Peck tribes
have applied for a Federal appropriation for a municipal, rural, and industrial
project in Montana that will extract approximately 4,000 acre-feet of water
annually from the Missouri River.

Poplar, Montana 59255 P.O. Box 1027 406) 768
(406) 768 p2-165



brownj
A2-165


The water rights of the Fort Peck Assiniboine and Sioux Tribes totally near 1 million
acre feet annually from the Missouri River have been settled by compact with the State of
Montana as of 1985 with a priority dating as early as 1888. The Biological Opinion does not
address those water rights in the baseline analysis; and, therefore, the Biological Opinion is
deficient.

Section 7 Consultatlon 1
follows:

include thev watef.rlghts of the Fo;;t Peck Aséuubome and Sioux Tribes 2 as settled}i'n ;
State of "Montana and is therefore in need of revision.

responsible for thls matter an_d a time fra;me for response to our concer. The Tnbes
correspond and/or meet wii ’representatlves of the Corps of Engmeers and USFWS ;
our congerns. and the need for a proper resolution. ,

Smceit_ely,

Arlyn ea(idress Chalrman S .
Fort Peck Assmbmne and SlOllX Trlbes L

cC

i Rehberg
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Interim Executive Director:
Elwood Corbine

Member Tribes:
Fort Peck Assiniboine & Sioux
Tribes Poplar, Montana

Cheyenne River Sioux Tribe
Fagle Butte, South Dakota

Chippewa Cree Tribe
Box Elder, Montana

Crow Tribe
Crow Agency, Montana

Crow Creek Sioux Tribe
Fort Thompson, South Dakota

Eastern Shoshone Tribe
Fort Washakie, Wyoming

Flandreau Santee Sioux Tribe
Flandreau, South Dakota

Fort Belknap Tribes
Harlem, Montana

Kickapoo Tribe in Kansas
Horton, Kansas

Lower Brule Sioux Tnibe
Lower Brule, South Dakota

Northemn Arapaho Tribe
Fort Washakie, Wyoming

Northemn Cheyenne Tribe
Lame Deer, Montana

Oglala Sioux Tribe
Pine Ridge, South Dakota

Omaha Tribe
Macy, Nebraska

Ponca Trbe of Nebraska
Niobrara, Nebraska

Prairie Band Potawatomi Nation
Mayetta, Kansas

Rosebud Sioux Tribe
Rosebud, South Dakota

Sac & Fox Nation of Missouri
Reserve, Kansas

Santee Sioux Tribe
Niobrara, Nebraska

Sisseton-Wahpeton Sioux Tribe
Agency Village, South Dakota

Spirit Lake Tribe
Fort Totten, North Dakota

Standing Rock Sioux Tribe
Fort Yates, North Dakota

Three Affiiated Tribes
New Town, North Dakota

Turtle Mt. Band of Chippewa
Belcourt, North Dakota

Winnebago Tribe of Nebraska
Winnebago, Nebraska

Yankton Sioux Tribe
Marty, South Dakota

Mni Sose Intertribal Water Rights Coalition, Inc.
P.O. Box 2890, 514 Mt. Rushmote Road
Rapid City, South Dakota 57709-2890

November 27, 2001

Colonel David A. Fastabend
Commander and Division Engineer
U.S. Army Corps of Engineers
Northwestern Division

PO Box 2870

Portland, OR 97208-2870

Dear Col. Fastabend:

On behalf of the delegates of the Mni Sose Intertribal Water Rights Coalition, I invite you
to participate in the Coalition’s Annual 2002 Board of Directors’ meeting, which will be
held on January 8-10, 2002, in Lawrence, Kansas.

If your schedule permits, I would like you to provide the Tribal Leaders with an overview
of the Revised Draft Environmental Impact Statement for the Missouri River Master
Manual, during the afternoon of January 8, 2002.

A representative from the Mni Sose Coalition will contact your office within the next few
days to confirm your participation. If you have questions in the meantime, please contact
Dawnette Owens, Program Coordinator, at 605-343-6054.

I appreciate your consideration of my invitation.

Sincerely,

WW@J

President

cc: Rosemary Hargrave
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Missouri River Master Water Control Manual
Review and Update FEIS

Tribal Correspondence

2002




Interim Exccutive Director:
Flwood Corbine

Member Tribes:
Fort Peck Assiniboine & Sioux
Tribes Poplar, Montana

Cheyenne River Sioux Tribe
Fagle Butte, South Dakota

Chippewa Cree Tribe
Box Elder, Montana

Crow Tribe
Crow Agency, Montana

Crow Creek Sioux Tribe
Fort Thompson, South Dakota

Eastern Shoshone Tribe
Fort Washakie, Wyoming

Flandreau Santee Sioux Tribe
Flandreau, South Dakota

Fort Belknap Tribes
Harlem, Montana

Kickapoo Tribe in Kansas
Horton, Kansas

Lower Brule Sioux Tribe
Lower Brule, South Dakota

Northern Arapaho Tribe
Fort Washakie, Wyoming

Northern Cheyenne Tribe
L.ame Deer, Montana

Oglala Sioux Tribe
Pine Ridge, South Dakota

Omaha Tnbe
Macy, Nebraska

Ponca Tribe of Nebraska
Niobrara, Nebraska

Prairie Band Potawatomi Nation
Mayetta, Kansas

Rosebud Sioux Tribe
Rosebud, South Dakota

Sac & Fox Nation of Missouni
Reserve, Kansas

Santee Sioux Tribe
Niobrara, Nebraska

Sisseton-Wahpeton Sioux Tribe
Agency Village, South Dakota

Spirit Lake Tribe
IFort Totten, North Dakota

Standing Rock Sioux Tribe
Fort Yates, North Dakota

Three Affiliated Tribes
New Town, North Dakota

Turtle Mt. Band of Chippewa
Belcourt, North Dakota

Winncebago Tribe of Nebraska
Winnebago, Nebraska

Yankton Sioux Tribe
Marty, South Dakota

Mni Sose Intertribal Water Rights Coalition, Inc.
P.O. Box 2890, 514 Mt. Rushmore Road
Rapid City, South Dakota 57709-2890

January 25, 2002

Brigadier General David A. Fastabend
Commander and Division Engineer
U.S. Army Corps of Engineers
Northwestern Division

PO Box 2870

Portland, OR 97208-2870

Dear Brigadier General Fastabend:

On behalf of the delegates of the Mni Sose Intertribal Water Rights Coalition, I appreciated the
Army Corps of Engineer’s presentation on the Revised Draft Environmental Impact Statement for
the Missouri River Master Manual at the Coalition’s January 2002 Board of Directors’ meeting.

Based upon the presentation, the Board of Directors’ passed Mni Sose Resolution No. 02-11,
which requests the Corps extend the public comment period for the RDEIS for an additional 60
days. The purpose of the request is to provide the Tribes with additional time to conduct
comprehensive reviews of the alternatives outlined in the RDEIS. Attached is a copy of the

" resolution.

If you have questions concerning Mni Sose Resolution No. 02-11, please contact the Coalition at
(605) 343-6054.

Sincerely,
G/rarino%/ z
President

€nc.
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Interita Executive Director:
Elweod Corbine _ .

Member Tribes:
Fort Peck Assintboine & Sioux
Tribes Poplar, Montana

Cheyenne River Sioux Tribe
Eagle Butte, South Dakota

Chippewa Cree Tribe
Box Elder, Montana

Crow Tribe
Crow Agency, Montana

Crow Creck Sioux Tribe
Fort Thompson, South Dakota

Eastern Shoshone Tribe
Fort Washakie, Wyoming

Flandreau Santee Sioux Trbe
Flandreau, South Dakota

Fort Belknap Tribes
Harlem, Montana

Kickapoo Trbe in Kansas
Horton, Kansas

Lower Brule Sioux Tribe
T.ower Brule, South Dakota

Northemn Arapaho Trbe
Fort Washakie, Wyoming

Northern Cheyenne Tribe
Lame Deer, Montana

Oglala Sioux Tribe
Pine Ridge, South Dakota

Omaha Tribe
Macy, Nebraska

Ponca Tribe of Nebraska
Niobrara, Nebraska

Prairie Band Potawatomi Naton
Mayetta, Kansas

Rosebud Sioux Tribe
Rosebud, South Dakota

Sac & Fox Nation of Missour
Reserve, Kansas

Santee Sioux Tribe
Niobrara, Nebraska

Sisseton-Wahpeton Sioux Tribe
Agency Village, South Dakota

Spirit Lake Tribe
Fort Totten, North Dakota

Standing Rock Sioux Tribe
Fort Yates, North Dakota

Three Affiliated Trbes
New Town, North Dakota

Turtle Mt. Band of Chippewa
Belcourt, North Dakota

Winnebago T'ribe of Nebraska
Winncbago, Nebraska

Yankton Sioux ‘Tribe
Marty CSonth Nalara

Mni Sose Intertribal Water Rights Coalition, Inc.

P.O. Box 2890, 514 Mt. Rushmore Road
Rapid City, South Dakota 57709-2890

January 30, 2002

Richard Moore

Natural Resources Manager
Army Corps of Engineers
12565 West Center Road
Omaha, NE 68144

RE:  February 7, 2002 Tribal/Energy Planning and Management Meeting
Dear Mr. Moore:

The Mni Sose Intertribal Water Rights Coalition will be hosting a Tribal/Energy Planning
and Management Meeting on February 7, 2002, in Rapid City, South Dakota. Attached is
a draft agenda for the meeting.

I invite you and other appropriate Army Corps of Engineers’ officials to participate in the
meeting by making a presentation on the subject of Missouri River Hydrology and
Hydropower Generation. The Tribal Leaders are particularly interested in an analysis of
how the various alternatives outlined in the Revised Draft Environmental Impact
Statement will affect hydropower costs.

Please contact Dawnette Owens at 605-343-6054 or mnisose@qwest.net with the names
of Army Corps officials who will be able to participate in the meeting.

I look forward to the Army Corps of Engineers’ participation in the meeting.
Sincerely,

President

ec: Rosemary Hargrave

Enc.
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Tribal/Energy Planning and Management Meeting

Ramkota Hotel and Conference Center
2111 LaCrosse Street ~ Rapid City, SD

February 7, 2002

Agenda

Sylvan I Conferernce Room

7:30 a.m.

8:30 a.m.

12:00 Noon
1:00 p.m.

TBD

A2-176

Registration
Invocation

Welcome and Introduction — Gary Colins, President, Mni Sose Intertribal
Water Rights Coalition

Energy Planning and Management Program Update and 2005 Resource

Pool Allocation for the Upper Great Plain Region

o Doug Hellekson, Manager of Contracts and Energy Services for the Upper
Great Plains, Western Area Power Administration

Question and Answer Session

Missouri River Hydrology and Hydropower Generation

o Rick Moore, Natural Resources Manager, Army Corps of Engineers

o Robert Riehl, Manager of Rates for the Upper Great Plains, Western Area
Power Administration

Questions and Answer Session

Lunch (on your own)

Tribal Planning Session

Adjourn


brownj
A2-176


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

U S. ARW CORPS OF ENG NEERS, OVAHA DI STRI CT
M SSOURI RI VER BASI N WATER MANAGEMENT DI VI SI ON

In Re: Proposed Changes to the
Gui delines for the Mssouri River
Mai nst em Syst enms Operati on

TRANSCRI PT OF

PUBLI C HEARI NG

Taken At
Prairie Knights Casino
Fort Yates, North Dakota
January 30, 2002

BEFORE COL. DAN KRUEGER
NORTHWESTERN DI VI SI ON DEPUTY COVVANDER
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(The proceedi ngs herein were had and nade
of record, commrencing at 1:06 p.m, Wdnesday,
January 30, 2002, as follows:)

COL. KRUEGER: Wth the appointed hour
here, on behalf of Brigadier General David
Fast abend, the Conmander of the Northwestern
Division of the United States Army Corps of
Engi neers, let ne welcone you to our public
hearing. This is the seventeenth comment session
that we have conducted during this public coment
period on the Revised Draft Environnental |npact
Statement for the M ssouri River Master Mnual .

I am Col onel Dan Krueger. |'mthe Deputy
Di vi si on Commander for the Northwestern Division.
And | have several nenbers of the project teamfor
the Mssouri River Master Manual, the teamthat
prepared the Revised Draft Environnental | npact
Statenent, with nme here this afternoon. | would
like to quickly introduce them

Firstly, M. John LaRandeau, M ss Patti
Lee standing in the back of the room M. Roy
McAllister, M. Paul Johnston also standing in the
back of the room and M. Rick More will be
assisting me today. W also have M. Dan Cinmarosti

with us here today. Dan is our project manager in
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the North Dakota regulatory office up in Bismarck
W want everyone to have a conmon
under st andi ng of the Revised Draft Environnenta
| npact Statenent and copies of the executive
summary were avail able. These copi es and handouts,
as well as the entire docunent, are avail able at
libraries and project offices throughout the basin
and you nmay al so receive a copy by witing to us or
fromour website. The addresses to wite are
avail able at the registration table or we will take
your address at the registration table.
And very quickly, I will remark as to how
the comment process will take place this
afternoon. W'IIl stay as |ong as necessary for
your coments to be heard. At this time | would
like to recognize M. Tomlron. | understand that

he woul d like to make some wel com ng conments. M.

[ ron.

MR. | RON: Col onel, nmenbers of the staff
of the Corps of Engineers, | want to wel come you to
Standi ng Rock Sioux Tribe. I1'mglad we didn't have
bad weather to battle to cone here. |It's been

really nice the | ast two days.
What we want to share, sir, on behal f of

Chai rman Mur phy, because |'ve had sone eye surgery
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a couple weeks ago, | have a hard tinme reading ny
testinmony and stuff, so I'mgoing to call on one of
the staff menbers to read that for me and then |'m
going to give you the original copy for the

record. And I'mgoing to call on Cynthia More,
the executive director for Standi ng Rock Sioux
Tribe to read this for the record.

MS. MOORE: Thank you. Good afternoon
The Standing Rock Sioux Tribe and its nenbership
wel cones the staff of the United States Arny Corps
of Engineers to the Standi ng Rock Sioux Indian
Reservati on.

The subj ect of the neeting today is the
future operating plan for the Mssouri River. This
pl an has been controversial and has taken
considerable tine in its devel opment. The states
have conpeting interests in the river. Threatened
and endangered speci es have needs, and nmany private
i nterests expect to devel op property rights and
economi es on the future operation of the M ssour
Ri ver.

The pl an has consi derabl e historica
significance to the Standing Rock Sioux Tribe. Qur
ancestors were parties to the Fort Laramie Treaty

of 1868 which established the G eat Sioux
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Reservation, recognizing the area now occupi ed by
t he Standi ng Rock Sioux |Indian Reservation and al
of western South Dakota as the ancestral honel and
of the Great Sioux Nation. The eastern boundary of
the Great Sioux Reservation and the Standi ng Rock
I ndi an Reservation was the | ow water mark of the
east bank of the M ssouri River. Qur ancestors
successfully included all of the Mssouri River
wi thin the boundaries of the |ands reserved by them
pursuant to the treaty of 1868. Al though our | ands
lay west of the M ssouri River, our 19th Century
chiefs insisted that the eastern boundary contain
the full course and flow of the Mssouri R ver.
The westerly bank was not a satisfactory boundary,
nor was the mddle of the river, a conventiona
Anerican property boundary, considered adequate.
The easterly high bank was the only boundary
acceptable to them because their health, welfare
and econony depended on the full course of the
river.

There is no change today. The Standing
Rock Sioux Tribe successors to the 1868 Treaty
continue to depend on the Mssouri River for our
heal th, welfare and econony. Qur ancestors

reserved for present and future generations of
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St andi ng Rock Sioux water rights, titles and
interest in the Mssouri River, and we retain those
interests today. Those interests were not a grant
fromthe United States, but rather a reservation of
property our people held fromtime imenorial. In
exchange for our reservation all those properties,
our ancestors were willing to grant rights to the
United States outside the boundaries of the G eat
Si oux Reservation

Qur problemin the devel opment of the
Mast er Manual by the Corps of Engineers was the
failure to properly address our property rights in
the Mssouri River. This is of tremendous concern
to the Standi ng Rock Sioux Tribal Council and the
constituency that they represent.

Last spring the Tribal Council rejected
the Master Manual as it enacted |legislation in
Resol ution No. 106-01. Menbers of our technica
staff will provide the details of that resolution
This resolution constitutes our concerns wth
respect to the Master Manual

W expect that this nmeeting will satisfy
the federal requirenents that the Corps of
Engi neers has for neeting with stakeholders in the

M ssouri River Basin. W also recognize that this
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neeting will not address our concerns.

While we disagree strongly with the Master
Manual , we are a hospitabl e people and graciously
wel cone you to our honeland today. W |ook forward
to a civil exchange of ideas and invite you back at
any time on any subject. There are subjects beyond
the Master Manual in which we nust share common
obj ectives, such as the return to the Tribe of
| ands adm ni stered by the Corps of Engi neers, the
protection and enhancenment of habitat and the
devel opnent of water-based enterprises.

Thank you for giving us this opportunity
to present our concerns regarding this Master
Manual review and update.

MR. IRON: Also we have one of ny staff
menbers of the tribe governnent to al so share sone
addi tional testinmony on behalf of our tribe, M.
Gary Marshall -- oh, Mlo. Mlo is a council man
from Wakpal a District.

MR. CADOTTE: Thank you, Tom Corps of
Engi neers and staff. Remarks of Standi ng Rock
Si oux Tribal Council.

The Great Sioux Reservation contained the
area now occupi ed by the Standi ng Rock Indian

Reservation, all of western South Dakota and the
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entire course of the Mssouri River in the Dakota
Territory fromthe east bank to the west bank. Cur
predecessors, along with the present governi ng body
and nenbership, regarded the area that we reserved
unto ourselves to include all the soil, plains,
woods, prairies, nountains, marshes, |akes and
rivers within the region, with the fish and
wildlife of every kind, within the said linits and
all mnes of whatsoever kind. The Standi ng Rock
people were invested with all the rights,
jurisdictions, privileges, prerogatives, royalties,
liberties, imunities, and tenporal franchises
what soever fromtine i mrenori al

The Corps of Engineers in its Master
Manual Update and Revision, as well as in the
Envi ronnental |npact Statenent, has failed to
identify these rights, titles and interests in the
M ssouri River and to properly address them as
i ssues. This has been done by the Corps of
Engi neers over the repeated objections of the
St andi ng Rock Sioux Tri be.

The Corps of Engi neers has inproperly
di sposed of consideration of our rights, titles and
interests by stating in effect that only those

rights confirnmed by a final court of conpetent
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jurisdiction or by congressional settlenent will be
considered in the Master Manual and EIS. The Corps
of Engi neers has then proceeded to allocate water
to be utilized by upstream and downstream st at es,
by threatened and endangered species, by recreation
and navigation interests with no treatnent of the
prior and superior, vested and perfected water
rights of the Standing Rock Sioux Tribe. Nor has
t he Corps of Engi neers addressed any decreed or
settled water rights of any Indian tribe in the
M ssouri River Basin.

Wth the decisions nade in any fina
Master Manual and EI'S, countless interests in the
M ssouri River, including barge traffickers,
mari nas, environmental advocates, nunicipalities
and states, anong others, w |l undertake
i nvest ments, encunber | oans, conmit appropriations,
settle estates and otherw se make irretrievable
conmitments that will severely prejudice the future
devel opnent of the prior and superior rights to the
use of water by the Standi ng Rock Sioux Tribe and
its menbership. Courts and |egislative bodies wll
be forced into i moral decisions and a tw sting of
the I egal systemto confirmthe rights established

by the Master Manual and EI'S agai nst the rights of
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t he Standi ng Rock Sioux Tri be.

This is not necessary in the M ssour
Ri ver Basin where sufficient water is currently
avail able to properly and norally treat and
acknow edge the water rights of the Standi ng Rock
Sioux Tribe and other tribes with interest in the
M ssouri River, its tributaries and its aquifers.
It is not necessary in the year 2002 to i npose an
allocation in the Mssouri River that will forever

prejudice the water rights of the Tribe. The

United States can act scientifically, honorably and

norally at the present time to properly address,
not ignore, our water rights and avoid the tragedy
in other regions of this great nation. W are 100

years beyond the birth of the Reclamation Act,

whi ch i medi ately created a nonopolization of water

supply in Arizona that now causes state courts to

pervert Indian title to maintain the investnents of

the | and specul ators that benefited fromthe
Recl amati on Act and allocated all available Indian
water to the Phoenix netropolitan area

Recently the Arizona Suprene Court, faced
with the prospect of four mllion people relying
upon three sources of water: Indian water rights

inthe Salt River, the Central Arizona Project
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(investing billions to divert and punp the Col orado
Ri ver) and severe overpunping of finite groundwater
resources, committed one of the nobst immoral acts
of any court in this nation in our history by
deciding that any Indian water right relying upon
irrigation, the | ongstanding heart of the Wnters
Doctrine espoused by the United States Suprene
Court, can no |onger be proved and that any Indian
wat er right for any other purpose nust be based on
a standard of minimal use for that purpose: 160
gal l ons per Indian per day or |ess.

The following is quoted by a sout hwestern
newspaper presenting an article by a hydrol ogi st
for the Navajo Nation: "Take fromthe Indian
people...their life sustaining Wnters Doctrine
rights and you take fromthemthe basis for their
conti nued existence as a separate and di stinct
people.” WIIiam Veeder, federal attorney, 1972.

"For over a century, Arizona politicians,
farmers, cities, businesses and industries have
sought to control the state's water resources.
Water fromthe Colorado River and the Gla River
Basin is what keeps the state's econom c engi nes
running. Only within the past two decades,

however, have npbst of the state's 21 tri bes been
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all owed a serious seat at the water rights table.
The rules on water rights will determ ne these
tribes' economc survival. But, just as they get
nore involved, the rules are changing."

"The Arizona Supreme Court, in a decision
| ast Novenber about rights in the Gla River Basin
set new rules for neasuring Indian right. The
Court felt tribes mght get too nmuch water under
existing law, so it set a "mnimalist' standard for
quantifying Wnters rights." (Gallup Independent,
by Jack Uter).

There is no need for this kind of approach
to Indian water rights in the Mssouri River Basin
but the Corps of Engineers in its Master Manual and
El S has failed as crudely in 2002 as federal policy
did in 1902 when the Salt River project was
initiated, totally committing all water of the Salt
and Gla Rivers away fromthe Indian tribes and to
the agriculturalists and | and speculators in the
Salt River Valley. It is not too nmuch to ask for
i mprovenent in federal Indian water right policy
over a century of failure. The policies, or |ack
t hereof, presented in the Master Manual and EIS are
consistent with the concern expressed by the Ninth

Circuit Court of Appeals in its Ahtanum deci sion:
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"Fromthe very begi nnings of this nation,
t he chief issue around which federal Indian policy
has revol ved has been, not how to assinilate the
I ndi an nati ons whose | ands we usurped, but how best
to transfer Indian |ands and resources to
nonlndians.” (United States v. Ahtanumlrrigation
District, 236 F. 2nd 321, 337).

The Standi ng Rock Sioux Tribe formally
files its Resolution 106 with the Corps of
Engi neers as its reason and rationale for fully and
conpletely rejecting the Master Manual and EI S

CO.. KRUEGER: Thank you, sir. W have
others that wish to make statenents this
afternoon. Others that wish to make a statement, |
woul d appreciate if you would fill out a card that
Patti has in the back and that would be hel pful to
us. The other person that has indicated they w sh
to nake a statement is M. Mles MAllister.

MR, MALLI STER. Good afternoon, folKks.
Welcome. | wanted to -- we've been to neetings
like this before and made coments and you were
just nmade aware of a resolution signed by the Sioux
Tri be.

My nanes is Mles McAllister. | sit on

the Tribal Council of Standing Rock Sioux, a nember
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at large. And one of the reasons why we have to
totally outright reject revisions of the Mster
Manual in general is sinply because it can't even
be consi dered because the Tribe really isn't
considered init, nor is all the Indian nations
considered init, as far as ownership of the water
and the resources that you're managi ng. Those
t hi ngs have to be considered first before you can
even do the Master Manual

And we understand what you're attenpting
to do here. You're attenpting to manage a river
system W understand that. W do natura
resource managenent, those things here, too,
locally. But in order for you to do a Master
Manual, | feel that you have to consider ownership
of what you're nmanaging. | think that just isn't
bei ng covered. And so we can't even consider even
accepting any part of the Master Manual because of
that. There's sonme obvious treaty rights,
recogni zed rights that's been recognized in U S.
courts. Those things have to be considered first.
And that's why I'mlimting my remarks to that, is
we just can't consider approving any part of the
revi sions of the Master Manual

But | did want to nention today what sone
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of our priorities are. W understand that we |ive
next to Lake Cahe and we deal with some of the
consequences of having, you know, dans on this
river here. And with that we have to |ive our
day-to-day lives and try to attenpt to devel op an
econony in rural America, and one of the problens
-- the big problens, and you hear it fromthe

| ocal governnents besides us, too, is water

levels. We feel that you need to mamintain a steady
and high water level so that econonic devel oprment
can occur locally.

We're rural enough that we don't need to
be put in a place where we're at a di sadvantage to
where we can't depend on a shoreline or that we
have to deal with erosion at such a variable |eve
that we can't even try to manage it. Unless the
water -- that's true anyplace. You're all famliar
wi th natural resource nmanagenent, water
managenent. It's very hard to do any managi ng.
You're trying to do that now and you're having
difficulty with it. Think of us at the |oca
| evel, too, trying to do that managenent. W have
a lot of trouble with that, especially with the
varying water |evels.

| have to say that with the menbership |


brownj
A2-192


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

represent that we prefer a steady high water |eve

so at | east we have sonething to depend on, and we

have that resource that we feel we own available to

us.
And also | notice that it tal ks about
priorities. There nust be ranking systens in how
you manage the water the way you do. Economic
devel opnent is nunber one with us. | feel, and ny
constituents feel, that econom c devel oprnent is
nunber one. There are other priorities, sure, but
| feel econonm c devel opment is nunber one. That
needs to be considered. The Tribe has backed that
with an overall econonic devel opment plan that's
been in place for years. That has prior
conmitments to any other coments you may have
heard as to what our priorities are. Economc
devel opnent is still number one on Standi ng Rock
because that leads to our self-sufficiency. W

just can't get there if we can't depend on the

resources that we feel is ours and bei ng managed by

another entity that doesn't put us first.

So | wanted to limt my comments to that,

nmy conments on the Master Manual, et cetera, but we

can't even consider it because of that, not

consi deri ng ownership of the resource at all of the
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surrounding land. And it's an issue that you as an
agency have to deal with, not only with us, but
probably with the U S. Governnent in general which
you're a part of, other divisions. W understand
that stuff.

W want to make it clear what our
priorities are and who has ownership of those
properties that you're tal ki ng about in managi ng of
the resource. W feel it all belongs to us. And
there's even court precedence in saying that it all
bel ongs to us.

So with that | want to just say you have

our resolution and we just can't even consider the

Mast er Manual because of that. [|I'mgoing to limt
my conments to that today. | thank you for your
time.

COL. KRUEGER: Thank you, M. MAIlister.
M. Del LeCompte.

MR, LeCOWPTE: Thank you, Col onel, nenbers
of the Corps of Engineers. M nane is Del
LeCompte. |'man enrolled nenber of the Standing
Rock Sioux Tribe. I'malso a land coordinator with
the Standing Rock Sioux Tribe for the last ten
years. | work with land issues. | also work with

wat er issues, and so forth, in our office, or the
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Depart nment of Tribal Land Managenent.

My grandfather in 1889 when they give out
allotments and enrol |l ed our people into the
reservation, ny grandfather and his famly were the
first enrolled menbers. They were the first to
receive allotnents. Being that, they chose | and
that was close to the river, all the way fromri ght
south of Mbridge to the Sitting Bull Mnunent
whi ch now exists. That was our livelihood. M
grandfat her, his brothers and sisters, ny father
there was 13 in ny father's famly, all lived in
that area. We made a living, we were
sel f-sufficient.

In the 1950s when | was just in high
school, ny famly was asked to nove to higher
ground. W had an island called LeConmpte Island,
which is right -- was in the mddle of the M ssour
River. W had a church which was call ed LeConpte
Church. W had a cenetery which was called
LeCompte Cenmetery. Al our relatives, our
ancestors were buried there. Qur neighbors who
l[ived in that area, the Ducheneaus, the Traversies,
t he Laboes, the Marshalls, they all lived in that
area, they were buried in that cenetery. Then we

were asked to nmove to higher ground. We wll
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replace this for you, we will give you this, we
will give you that.

My not her di ed nine years ago stil
waiting for water, still waiting for electricity
that was prom sed many years ago. W lost 2,480
acres. W lost a cenetery with our descendants in
it. We lost our church. Two years ago we
di scovered one of our headstones of ny uncle, Urban
LeConmpte, laying in the water broken. W contacted
the Corps of Engineers and asked, would you have

t he decency to please replace this headstone? Oh,

we'll do it right away, and it's been two years, we
have not received any word, still has not been
repl aced.

| guess we have had so nuch taken from us
we have had so much promised to us and | think, you
know, the Corps has spent thousands and millions of
dol l ars having neetings such as this, and yet they
cannot repl ace a headstone.

| guess it hits hone pretty hard because
this is where | was raised, this is where | grew
up, this was ny life, ny famly's life. And now we
have nothing down there. All the trees, all the
animals. W only went to town probably once a

nont h because everything was right there for us.
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That was taken fromus. Nothing replaced. OQur
Indian way of life is when you take something from
sonebody, you return sonething else, and this has
not been done. As | said, we |ost 2,480 acres down
there, which was our livelihood. Now we don't have

anything. M father passed away, ny nother passed

away waiting for all those things. |'mgetting up
in age, |I'll probably pass away and still won't be
seen.

| guess | can identify ourselves with the
peopl e in Bosnia, the people in Afghanistan, what
i s happening to them by people noving in and taking
over and ruling what they feel is right to them
And | feel our Indian people have gone through
simlar things by our own United States
Governnment. You know, our United States CGovernnent
made treaties, signed treaties with our ancestors
and said we will provide these in return for
peace. The United States Government was granted to
cone onto the Mdther Earth and stake claim and as
time went on we grew snaller. W grew snaller
because | and was taken fromus illegally through
the courts. And | guess one of the things that
we' ve asked over the years is that we be recognized

as tribes, as a people, as citizens of the United
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States, that we be offered the sane rights as those
living off the reservation.

As | said, you know, we can identify with
peopl e i n Af ghani stan, Bosnia and other countries
when people conme in and put their foot down. CQur
own United States Government is doing it to us
right here in the United States, and then we say
we're a free country, we're a proud country. But
rights are being taken. And | don't nean to sound
this way, but it's been years and years now t hat
I've seen this and | work with it. | work with the
Corps of Engineers, | work with the people down
there. And | just wanted to make a few statenents
personal ly. This does not reflect on the tribe
what soever. This is only personally com ng fromne
as a | andowner, as soneone who lost a lot, as
someone who was hurt, who has had his livelihood
taken away fromhim you know, my father and nother
made when it was that, but yet all this was taken
away from us

| want to thank you for allowing ne a
little time to speak here. Thank you.

COL. KRUEGER: Thank you, sir. M. Robert
G pp.

MR, d PP:. Cood afternoon. Good
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afternoon, people. M nane is Robert Gpp and |I'm
fromFort Yates here and |'ve lived here nmost of ny
life, | was born here. | was born in 1938 and

lived here before the flood, before the water

cane. | have a -- | also have a father-in-law that
had lost land in the taken area, you know. | live
south of here about four mles. |'ma rancher

And at that tine the governnent paid them
$35 an acre while across the river they got nore
noney. That was one of the injustices done. And
guess that's already been conpensated through just
conpensation through the JTAC | aw.

But, anyway, |'mgoing to kind of repeat
sone of the things that were said here. As a
rancher, I'mnore interested in flood control. One
of the things that | see is the wind and water
erosion on our shoreline, it's really bad,
especially where the hillsides are. W have
cliffs, | guess, about 30 or 40 feet tall, you
know. | guess you could just go down to the river
and you can see these things. And | suppose
they're all the way down the river. | suppose
peopl e are conpl ai ni ng about that. This creates --
and | know there's an extrenme raising and | owering

of the dam |'ve seen it at its highest point
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since |'ve lived here, been here for 30 years,
have been a rancher, and at its [owest point where
you can just walk across the little dans or the
little streans that run into the river.

What this does is it really creates a
hazard, a fencing problem for ranchers, you know
And | guess | can conmpensate and | can say, well, |
get a chance to use the taken area, you know, but
we are continuously fixing fence along the
shoreline. And in some cases for the last -- |'ve
|l ost fence -- | probably lost a quarter-mle of
fence in the last -- three or four times in the
| ast 30 years, you know. And | just lose it. |It's
there, it's buried in the nud, the wire is rotten
You just have to conpletely redo your fencing. So
that's one.

The other thing is the hazardous w nd
erosion. The other day | was going to Fort Yates,
| was driving to Fort Yates and | couldn't see Fort
Yates. Fort Yates was like a dirt storm The wi nd
-- the dirt erosion was blowi ng so bad, you know.
And on one hand, we try to -- we tal k about
conservation, you know, through the Agriculture
Departnent, and, on the other hand, we just let the

wi nd -- you know, the Corps of Engineers has
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managed their dans so we have this dirt, wnd
erosion very bad. Have you ever seen it? You've
seen it?

| guess | kind of covered sone things on
flood control. And | don't understand why there
has to be such raising and | owering of these dans.
You know, the dams are on the Mssouri River. The
people that live along the Mssouri River are the
ones that have to suffer because that water is
| owered and et down the river, that water runs
into the Mssissippi for barge control to keep
t hose barges afloat, and | don't think we can
change that here. One gentlenman said to ne this
norni ng, well, what do you want to go to that
neeting for? The state can't change it. Wat
makes you think you can change it? Can we change
it? |1 don't think we can, can we?

COL. KRUEGER: That's what this whole
process is about.

MR A PP. W'Il see. The other thing, a
little bit about the hydropower production. |'m
also a director on the Mor-G an-Sou Electric
Cooperative out of Flasher, and we borrow noney
fromthe Rural Electric and we provide -- we whee

power. We al so get hydropower off of the dans.
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Now, what happens is the water rel ease is out of
sync with the demand. Okay. The danms are down
right now, so they're releasing very little water,
they're generating very little power right nowin
the wintertinme. This is when we need the power.
So we're out of sync. See what |'m saying? Okay.
That's the end of nmy coments.

COL. KRUEGER: Thank you, M. G pp. And
M. Byron O son has indicated a desire to nake a
statenent.

MR OLSON: My name is Byron AQson. |I'm
not a menber of the Standing Rock Sioux. | cane
down here to this neeting, though, didn't intend to
make comments until it struck me that this kind of
nmeeting is a continuation of an Anerican
governmental policy stretching back for 150 years
or nore, and the structure is you will sit there at
a table and listen, but then sonewhere back in
Washi ngton the great white father will nake the
deci si on about what is appropriate for the Tribe.

When | leafed through the little
instruction or the summary that was handed out,
there is not one word said about Standing Rock
water rights, land rights. This issue should not

be a surprise to you. It was raised 20 years ago
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on the original |and nmanagenment stop, and yet what
happens? |It's ignored. It seens to me you would
like the Standing Rock Sioux to go away, and one
way to do that is to sinply not address in your
manual their issues.

| think instead of listening to comments,
you ought to have a consultation and exchange of
views. Maybe you don't agree with their position,
but at least it has to be a two-way process rather
than a one-way one. Thank you.

COL. KRUEGER: We have no further cards
that indicate persons in attendance who wi sh to
make statenents. | would call for anybody who has
not indicated on a card, is there anybody el se who
desires to make a statement during our hearing this
afternoon? Yes, ma' am

MS. GAYTON: My nane is lone Gayton. |
work with the Standing Rock Sioux Tribal Historic
Preservation Ofice. And for the record, the
St andi ng Rock Sioux Tribal Historic Preservation
Oficer will be submitting witten comments
detailing where the Master Manual, Revised Draft
Envi ronnental |npact Statenent is flawed, detailing
the National Historic Preservation Act, National

Envi ronnental Policy Act and other federal |aws
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that are violated. Thank you.

COL. KRUEGER  Thank you. 1Is there
anybody el se who would Iike to make a statenent in
att endance?

"1l bring the hearing to a close then. |
would like to renind all who are present here this
afternoon that the hearing period, the conment
period and the adm nistrative record for the
Revi sed Draft Environmental |npact Staterment wll
remai n open through the 28th of February, 2002, for
anyone who wi shes to submit a witten fax or
el ectronic comment. And if you need assistance in
how to get those to us, we will be glad to assi st
you at the table. If you want to be on our nmiling
list or to receive a copy of the transcript that's
bei ng prepared of this hearing this afternoon
pl ease fill out a card that's also available at the
regi stration table.

I would like to once nore thank the
St andi ng Rock Sioux Tribe for requesting,
participating and hosting this neeting in the heart
of their tribal homeland. | appreciate all of
t hose who have cone today, your presence,
participation and sharing of perspectives.

This hearing is now closed. Thank you
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very much.

2002.)

(Concluded at 1:47 p.m,

Have a safe drive hone.

January 30,

29
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4 Professional Reporter,

5 DO HEREBY CERTIFY that | recorded in
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7 record at the tinme and place hereinbefore
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Public Hearing on the Master Manual
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The Standing Rock Sioux Tribe and its membership welcomes the staff of the

United States Army Corps of Engineers to the Standing Rock Sioux Indian

Reservation. The subject of the meeting today is the future operating plan for the

Missouri River. This plan has been controversial and has taken considerable time

in its development. The States have competing interests in the River. Threatened

and endangered species have needs, and many private interests expect to develop

property rights and economies on the future operation of the Missouri River.
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The plan has considerable historical significance to the Standing Rock Sioux
Tribe. Our ancestors were parties to the Fort Laramie Treaty of 1868 which
established the Great Sioux Reservation, recognizing the area now occupied by the
Standing Rock Sioux Indian Reservation and all of Western South Dakota as the
ancestral homeland of the Great Sioux Nation. The eastern boundary of the Great
Sioux Reservation and the Standing Rock Indian Reservation was the low-water
mark of the east bank of the Missouri River. Our ancestors successfully included
all of the Missouri River within the boundaries of the lands reserved by them.
pursuant to the Treaty of 1868.. Although our lands lay west of the Missouri
River, our 19™-century chiefs insisted that the eastern boundary contain the full
course and flow of the. Missouri River. The westerly bank was not a satisfactory
boundary.. Nor was the middle of the River, a conventional American property
boundary, considered adequate. The easterly high bank was the only boundary
acceptable to them because their health, welfare and economy depended on the
full course of the River.

There is no change today. The Standing Rock Sioux Tribe, successors to the 1868
Treaty, continue to depend on the Missouri River for our health, welfare and
economy. Our ancestors reserved for present and future generations of Standing
Rock Sioux water rights, titles and interest in the Missouri River, and we retain
those interests today. Those interests were not a grant from the United States but
rather a reservation' of property our people held from time immemorial. In
exchange for our reservation all those properties, our ancestors were willing to
grant rights to the United States outside the boundaries of the Great Sioux

Reservation.
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Our problem in the development of the Master Manual by the Corps of Engineers
was the failure to properly address our property rights in the Missouri River.
This is of tremendous concern to the Standing Rock Sioux Tribal Council and the
constituency that they represent. Last spring the Tribal Council rejected the
Master Manual as it enacted legislation in Resolution No.106-01. Members of our
technical staff will provide the details of Resolution No.106-01. This Resolution

constitutes our concerns with respect to the Master Manual.

We expect that this meeting will satisfy the federal requirements that the Corps
of Engineers has for meeting with stakeholders in the Missouri River Basin. We

also recognize that this meeting will not address our concerns.

While we disagree strongly with the Master Manual, we are a hospitable people
and graciously welcome you to our homeland today. We look forward to a
civil...exchange of ideas and invite you back at any time on any subject. There are
subjects beyond the Master Manual in which we must share common objectives,
such as .the return to the Tribe of lands administered by the Corps of Engineers,
the protection and enhancement of habitat and the development of water-based

enterprises.

Thank you for giving us this opportunity to present our concerns regarding the

Master Manual Review and Update.
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RESOLUTION NO._106-01

FORMALLY ESTABLISHES THE STANDING ROCK SIOUX TRIBE'S
POLICY ON ITS ABORIGINAL, TREATY AND WINTERS RIGHTS TO THE USE
OF WATER IN THE MISSOURI RIVER TO MEET ALL
PRESENT AND FUTURE USES; AMONG OTHER THINGS

WHEREAS, the Standing Rock Sioux Tribe is an unincorporated Tribe of Indians, having
accepted the Indian Reorganization Act of June 18, 1934, with the exception of Articie
16, and the recognized governing body of the Tribe is known as the Standing Rock

Sioux Tribal Council; and

WHEREAS, the Standing Rock Sioux Tribal Council, pursuant to the Constitution of the
Standing Rock Sioux Tribe, Article IV, Section(s) 1 (@,b,C,h and j), is authorized to
negotiate with Federal, State and local governments and others on behalf oftheTribe,
is further authorized to promote and protect the health, education and general

‘welfare of the members of the Tribe and to administer such services that may

contribute to the social and economic advancement of the Tribe and its members;
and is further empowered to authorize and direct subordinate boards, committees or
Tribal officials to administer the affairs of the Tribe and to carry out the directives of
the Tribal Council; and is empowered to manage, protect, and preserve the property
of the Tribe and natural resources of the Standing Rock Sioux Reservation; and

Master Manual EIS Specifically Excludes Consideration of Indian Water Rights

WHEREAS, the United States Army Corps of Engineers makes the following statement
describing how the Corps fails to recognize or consider Indian water rights in its Master
Water Control Manual for the future operation of the Missouri River, thereby
committing Missouri River water to operational priorities and creating an
insurmountable burden for the future exercise of the rights to the use of water by the
Standing Rock Sioux Tribe as reserved from time immemorial:

The Missouri River basin Indian tribes are currently invarious stages of quantifying their
opotential future uses of Mainstem System water. It is recognized that these Indian
tribes may be entitled to certain reserve or aboriginal indian water rights in streams
running through and along reservations. Currently, such reserved or aboriginal rights
of tribal reservations have not been quantified in an appropriate legal forum or by
compact with three exceptions.... The Study considered only existing consumptive
uses and depletions; therefore, no potential tribal water rights were considered.
Future modifications to system operation, in accordance with pertinent legal
requirernents, will be considered as tribal water rights are quantified in accordarnce
with applicable law and actually put to use. Thus, while existing depletions are being
considered, the Study process does not prejudice any reserved or aboriginal Indian

water rights of the Missouri River basin Tribes. (PDEIS 3-64); @ nd
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WHEREAS, the failure of the United States, actingthrough the Corps, to recognize and
properly consider the superior rights of the Standing Rock Sioux Tribe must be
rejected by she Tribe for the reason that the Master Manual revision and update is
making irretrievable commitments to (1) navigation in the lower basin, (2)
maintenance of reservoir levels in the upper basin and (3) fish, wildlife and
endangered species throughout the upper and lower basins. These commitments are
violations of the constitutional, civil, human and property rights of the Tribe; and

Endangered Species Guidahce Specifically Excludes Consideration of Indian
Water Rights in Missouri River Basin

WHEREAS, the Working Group on the Endangered Species Act and Indian Water Rights,
Department of Interior, published recommendations for consideration of indian water
rights in Section 7 Consultation, in national guidance for undertakings such as the

Master Manual, as follows:

The environmenital baseline used in ESA Section 7 consultations on agency actions
affecting riparian ecosysterms stiould include for those consuiltations the full quantum
of- (a) adjudicated (decreed) Indian water rights; (b) Indian water rights settlernent act;
and (c) Indian water rights otherwise partially or fully guantified by an act of Congress...
Biological opinions on proposed or existing water projects that may affect the future
exercise of senior water rights, including unaadjudicated Indian water rights, should
include a statement that project proponents assume the risk that the future
development of senior water rights may result in a physical or legal shortage or water.
Such shortage may be due to the operation of the priority system or the ESA. This
statemnent should also clarify that the FWS can request reinitiation of consultation on
Junior water projects when an agency requests consultation on federal actions that

may affect senior Indian water rights.

The Working Group recommendations further the failure to address unadjudicated
Indian water rights. It is unthinkable that the United States would proceed with water
resource . activities, whether related to endangered species, water project
implementation or Missouri River operation in the absence of properly considering
Indian water rights that are not part of an existing decree — presuming, in effect, that
the eventual quantification of Indian water rights will be so small as to have a minimal
impact on the operation of facilities in a major river, such as the Missouri River, or sO
small as to be minimally impacted by assignment of significant flow to endangered
species. The flows required to fulfill or satisfy Indian water rights are, in fact, not small

nor minimal but are significant; and

Final Indian Water Right Agreements and Claims of the United States on Beh.alf
of Tribes Are Denigrated by Master Manual and Other Regional Water Allocation
Processes

WHEREAS, failures of federal policy to properly address Indian water rights in planning
documents such as the Master Manual is underscored by exampie. Tribes in Montana

2
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have water right compacts with the State that are complete and final but have not
been incorporated into a decree. Incorporation is certain, however, and will be
forthcoming. It is not a matter of “if*, it is a matter of "when”. The water rights
agreed upon by compact are substantial, but neither the Corps of Engineers’ Master
Manual nor the Secretary of Interior's ESA guidance, as currently constituted, will
consider these rights — they presume the rights do not exist -- until they become part
of a decree. At such time as the decree in Montana is complete, the Master Manual
conclusions will be obsolete and any assignment of Missouri River flows to upstream
reservoirs, downstream navigation or endangered species, relied upon by the various

IIIII LWy W

special interest groups, will be in conflict with the decree; and

WHEREAS, in Arizona, as another example, these same flawed federal policies to ignore
Indian water rights in the allocation of regional water supplies are manifest. The
United States is in the process of reallocating part of approximately 1.4 million acre-
feet of water diverted from the Colorado River and carried by agueduct system inthe
Central Arizona Project for the Phoenix area. The reallocation is purportedly for the
purpose, in part, of resolving Indian water right claims in Arizona, but careful review
of the reallocation demonstrates that only two Indian tribes are involved. The Bureau
of Reclamation, agent for the trustee in the reallocation process, has given short shrift
to other Indian concerns that the EIS should address the impacts of the realiocation
on all affected tribes and on all non-indian claimants that will be impacted by ongoing
adjudication of indian water rights. in response Reclamation describes claims filed by
the Department of Justice on behalf of the tribes as specuiative. Thus, Arizona tribes
are in the same dilemma as Missouri River basin tribes, but the process to determine
the magnitude of Indian claims in Arizona is much further advanced. The United
States is, on the one hand, pursuing a claim for adjudication of Indian water rights;
and the United States, on the other hand, is reallocating water necessary to supply
non-indian interests impacted by Indian water rights-- but is refusing to recognize any
potential for Indian water rights success in ongoing adjudications. This denigrates the
claims of the United States on behalf of the tribes and draws into question the intent
and commitment of the Department of Justice in the proper advancement of Indian
claims, claims which at least some tribes consider deficient and poorly prosecuted by

the Department of Justice; and

WHEREAS, the Standing Rock Sioux Tribe cannot tolerate these policies: cannot permit’
reliance by wide and diverse interest groups in the Missouri River — states,
environmental, federal agencies and economic sectors-on conclusions associated with
the preferred alternative in the Master Manual when the conclusions are based onthe
presumption of no Indian water rights and insignificant future indian water use
throughout the Basin; cannot expect future courts to undo investments,
undertakings, mortgages and economies that build on the basis of the Master Manual
conclusions; cannot expect future Congresses to act more favorably than future

courts; and

Importance of Master Manual Process is Underscored by Congressional and

3
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Other Activity

WHEREAS, the Master Manual of the Corps of Engineers is the name presently given
to the operating procedures for the mainstream dams and reservoirs. The Corps of
Engineers has responsibility for those operationsas directed by the 1944 Flood Control
Act, the controlling legislation for the Pick-Sloan Project. Since 1944, all dams (except
Fort Peck Dam) were constructed and have been operated by the Corps of Engineers
or the Bureau of Reclamation. The current Master Manual revision is the first public
process update of Corps of Engineers operating procedures, and its importance to
future exercise of the Tribe’s water rights cannot be ignored by the Tribe; and

WHEREAS, the Master Manual is intended by the federal courts and Congress to
resolve issues between the upper and lower basin states, irrespective of tribal issues.
The federal courts have dismissed cases brought by the states over the last decade
and a half, cases designed to settle issues of maintenance of water levels in the
reservoirs in North and South Dakota and the conflicting release of water for
downstream navigation; and

WHEREAS, most recently, the Energy and Water Resource Development appropriations
for FY 2001 were vetoed by the President because upstream senators supported by
the President opposed language by downstream senators in the appropriations bill,
which contained controversial language as follows:

Sec. 103. None of the funds made available in this Act may be used to revise the
Missouri River Master Water Control Manual when it is made known to the Federal
entity or official to which the funds are made available that such revision provides for
an increase in the springtime water release program ouring the spring heavy rainfall
and snow melt period in States that have rivers.draining into the Missouri River below

the Gavins Point Dam.

The provisions cited above require the Corps of Engineers or any other official to
refrain from using any funds to revise the Master Manual if it is determined that the
revision would cause any increase in water releases below Gavin's Point Dam in
springtime. There is apparently concern by downstream members of Congress that
the Master Manual will recommend an increase in releases to the detriment of
downstream navigation, environmental values or flood control. Upstream members
of Congress stopped the approval of appropriations over this controversy until the
above-cited language was omitted from the bill; and

WHEREAS, given the importance of the Master Manual revision and update to the
States, the Congress and Courts, the Standing Rock Sioux Tribe cannot tolerate the
exclusion of proper consideration of their water rights, nor can the Tribe tolerate the
inadequate representation of the Trustee on this matter; and

Brief Historical Review of Indian Water Rights
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WHEREAS, the right of the Crown of Great Britain to the territory of North America
was derived from the discovery of that continent by Sebastian Cabot, who in 1498
explored a greater part of the Atlantic Coast under a Commission from King Henry VI
and took formal possession of the continent as he sailed along the coast. But those
commissioned by the Crown to settle in North America were cognizant of the rights,
titles and interests of the original possessors. Inthe proprietary of Maryland, granted
to George Calvert, Lord Baltimore, in 1632, for example, it was recognized by English
law evolving from invasions against the Celtic tribes and their successors by the
Romans, Anglo-Saxons and Normans, among others, over a period of 1,500 years prior
to the discovery of America that the rights of the ancient possessors were specific and
could not be ignored by a just occupier. The following was the rationale:

The roving of the erratic tribes over wide extended deserts does not formed a
possession which excludes the subsequent occuparncy of immigrants from countries
overstocked with inhabitants. The paucity of their numbers in their mode of lffe.
render them unable to fulfill the great purposes of the grant [by the King to the
Proprietary of Marylandl. Consistent, therefore, with the great Charter to markind,
they (Tribes) may be confined within certain limits. Their rights to the privileges of
man nevertheless continue the same: and the Colonists who conciliated the affections
ofthe aborigines, and gave a consideration for their territory, have acquired the praise
ale to humanity and justice. Nations, with respect to the several communities of the
earth, possessing all the rights of man, since they are aggregates of man, are governed
by similar rufes of action. Upon those principles was founded the right of ernigration
Of old: upon those principles the Phenicians and Greeks and Carthagenians settied
Colonies in the wilds of the earth.... In a work treating expressly of original titles to
Land it has been thought not amiss to explain... the manner in which an individual
obtalning from his Sovereign an exclusive licence, with his own means, to lead out and
plant a Colony In a region of which that Soverefgn had no possession, proceeded to
avail himself of the privilege or grant, and to reconcile or subject to his views the
people occupying and claiming by natural right that Country so bestowed... in
particular, an history, already referred to, of the Americans settlements, written in
1671, after speaking of the acquisition of St. Mary's continues ‘and it hath been the
general practice of his Lordship and those who were employed by hirm in the planting
ofthe said province, rather to purchase the natives interest... than to take from them
by force that which they seem to call their right and inheritance, to the end all disputes
might be removed touching the forcible encroachment upon others, against the Law
of nature or nations... When the earth was the general property of marnkind, mere
occupancy conferred on the possessor such an interest as it would have been uryust,
because contrary to the Law of Nature, to take from him without his consent: and this
state has been happily compared to a theatre, common to all: but the individual,
having appropriated a place, acquires a privilege of which he cannot be dispossessed
without injustice: ... the Grant [to Lord Baltimorel comprehended alf Islands and Islets
within the limits aforesaid, and all Islands and etc. within ten marine leagues of the
Eastern Shore, with all Ports, Harbors, Bays, Rivers, and Straits, belonging to the regfon
or Islands aforesaid, and all the soil, plains, woods, mountains, marshes, Lakes, Rivers,
Days, and Straits, with the fishing of every kind, within the said limits: all mines of
whatsoever kind, and patronage and advowson of alf Churches. Lord Baltimore ... was
invested with all the Rights, Jurisdictions, Privileges, Prerogatives, Royalties, Liberties,
Immunities, and Royal Rights and Temporal Franchises whatsoever, as well by sea as by
lana, within the Reglon; Isiands, Islets, and limits aforesaid...\Source: John Kilty. Land

Holder's Assistant and Land Office Guide.

A2-215



brownj
A-1091

brownj
A2-215


Isienas, Islets, and limits aforesaid...\Source: John Kitty. Land Holder's Assistant and Land
Office Guide.
Baitimore: G. Dobbin & Murphy, 1808. MSA SC 5165-1-1).; and

\
WHEREAS, 130 vears later the Proclamation of 1763 by King George il recognized title

to the land and resources reserved by the American Indians of no lesser character or
extent than the Charter to Lord Baltimore; ‘

A wihiereas i 5 Just and reasonabie, and essentia to our inierest, and the security of
our Colonfes, that the several Nations or Tribes of indians with whom We are connected,
and who live under our Protection, should not be molested or disturbed in the
Possession of such Pearts of Our Dominjons and Territories as, not having been cedea to
or purchased by Us, are reserved to them, or any of them, as their Hunting Grounds -
We do therefore, with the Advice of our Privy Counti, declare it to be our Royal Will and
Pleasure, that no... Governor or Commander in Chief in any Of our other Colonles or
Plantations in America ao presume for the present, and untll our further Pleasure be
known, to grant Warrants of Survey, or pass Patents for any Lands beyond the Heads
Or Sources of any of the Rivers which fall into the Atlantic Ocean from the West and
North West, or upon any lands whatever, which, not having been ceded to or
purchased by Us as aforesald, are reserved to the said indians, or any of them. And We
do further declare it to be Our Royal Will and Pleasure, for the present as aforesald, to
reserve unaer our Soverejgnty, Protection, and Dorminion, for the use of the said
inoans, ... all the Lands and Territories lying to the Westward of the Sources of the
Rivers which fall into the Sea from the West and North West as aforesaid. And we do
hereby strictly forbia, on Pain of our Displeasure, all our loving Subjects from making
, . any Purchases or Settlements whatever, or taking Possession of any of the Lands above
O reserved, without our especial leave and Licenice for that Purpose first obtained. And
We do further strictly erjoin and require all Persons whatever who have either wilfully
or Inadvertently seated themselves upon any lands within the Countries above
agescribed. or upon any other Lands which, not having been ceded to or purchased by .
Us, are still reserved to the said Indians as aforesaid, forthwith to remove themseives
from such Settiements. And whereas great Frauds and Abuses have been committed
1 purchasing Lands of the indians, to the great Prejudice of our Interests. and to the
great Dissatisfaction of the said Indians: In order, therefore, to prevent such
. lreguiarities for the future, and to the end that the Indians may be convinced of our
Justice and aetermined Resolution to remove all reasonable Cause of Discontent, We
ao, with the Advice of our Privy Council strictly enjoin and require, that no private
Person do presurme to meke any purchase from the said Indians of any Lands reserved
Lo the said Indians, within those paits of our Colories where We have thoughit proper
to allow Settlemnent: but that, if at any Time any of the Said indians should be inclined
to dispose Of the said Lands, the same shall be Purchased only for Us, in our Name, at
soime public Meeting or Assermbly of the sald indians, to be held for that Purpose by the
Covernor or Commarnider In Chief of our Colony respectively within which they shall lie:
and in case they shall lie within the limits of any Proprietary Government, they shall be
purchased only for the Use and in the name of such Proprietarfes, conformabie to stch
Directions and instructions as We or they shall think proper to give for that Purpose....

Given at our Court at St. James's the 7th Day of October 1763, in the Third Year of our
refgn.

GOD SAVE THE KING: and
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WHEREAS, after the American Revolution and consistent with the foregoing, the
United States Supreme Court by 1832 relied upon the ancient concepts of its
predecessor Great Britain and recognized the property rights of Indians in the classical
case of Worcester v. the State of Georgia:

America, separated frorm Europe by a wide ocean, was inhiabited by a distinct people,
adivided into separate nations, independent of each other and of the rest of the worid,
having Institutions of their own and governing themselves by their own laws. i is

difficult to comprehend the proposition, that the inhabitants of either quarter of the

alobe could have riohtfil nr/n/ngl claims of dominion pver tha inkhabitantc of tha 05"".9"

or over the lands they occupied: or that the discovery of efther by the other should
Qlve the discoverer rights in the country discovered, which annulled the pre-existing

rights of Its anclent possessors. (6 P 515, p. 543)

.. This principle, acknowledged by all Europeans, because it was the interest of alf to
acknowleage it, gave to the nation making the discovery, asitsinevitable consequence,
the sole right of acquiring the soll and making seltlernents on It. It was an exclusive
principle which shut out the right of competition samong those who had agreed to ft:
not one which could annul the previous rights of those who had not agreed to it ft
reguiated the right given by discovery armong the European discovers; but could not
affect the nghts of those a/ready In possession, either as aboriginal occupants, or as

... This soil was occupied by numerous and warlike nations, equally willing and able to
defend thelr possessions. The extravagant and absurd idea, that the feeble settlements
made on the sea-coast, or the companies under whom they were made, acquired
legitimate power by them to govern the people, or occupy the lands from sea to sea,

did not enter the mind of arny man. They were well understood to convey the title
which, accoraing to the common law of European sovereigns respecting America, they
might rightfully convey, and no more. This was the exclusive right of purchasing such
lands 3s the natives were willing to sell. The Crown could not be understood to grant

what the Crown did not effect to claim; nor was It so understood.
(6 P 515, p. 544-545) (Emphasis supplied); and

WHEREAS, the principles in the case of Worcester v, Georgig are ancient as shown
above and are the foundation of the principles announced by the U. S. Supreme Court
three quarters of a century later relating to the Yakima Indian Nation in the case of
United States v. Winans (7198 U.S. 371). Title of the Indians in their property rights was
fully acknowledged, and the Treaty was interpreted as a grant of property to the
United States in the area not reserved by the Tribe to itself.

The right to resort to the fishing places in controversy was a part of larger rights
possessed by the Indians, upon the exercise of which there was not a shadow of
impediment, and which were not less necessary to the existence of the indians than
the atmosphere they breathed. New conditions came into existence, to which those
rights had to be accommodated. Only a limitation of them, however, was necessary

andintended, not a taking away. In other words the Treaty was not.a grant of rights to

the Indians, but a qrant of rights from them - g reservation of those not granted.
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(Emphasis supplied); and

"~ WHEREAS, the Supreme Court case of Henry Winters v. United States (207 US 564)
(J found that reservation of water for the purposes of civilization was implied in th@
establishment of the Reservations: "

The Reservation was a part of a very much larger tract which the Indians had the right
Lo occupy and use and which was adequate for the habits and wants of 8 nomaadic and
uncivilized people. It was the policy of the Govemment. it was the desire of the Indians,

Lo change those hisbits and to becoimie a pastoral and civitized PECpIE. If they shouid
become such the original tract was too extensive, but a smaller tract would be
adequate witha change of conditions. The lands were arid and, withoutirrigation, were

practically valueless.

-.. That the Governiment did reserve them we have decided, and for a use which would
be necessarily continued through years. This was done May 1, 1888, [at Fort Belknap]

and It would be extreme to believe that within a year later lwhen the state of Montana
was created] Congress destroyed the Reservation and took from the Indians the
consideration of their grant. leaving them a barren waste - took from them the means
of continuing their old habits, et did not leave them the power to change o new

| 0nes."(207 U S 574, p. 576 577); and

WHEREAS, the case of United States v. Ahtanum Irrigation District (236 Fed 2nd 321,
1956) applied the Worcester-Winans-Winters concepts on Ahtanum Creek, tributary
to the Yakima River and northern boundary of the Yakima Indian Reservation:

(_) The record here shows that an award of sufficient water to irrigate the lands served by
the Ahtanum Indiian irrigation project systerm as contemplated in the year 1915 would
Lake substantially all of the waters of Ahtanum Creek. It does not appear that the

- waters decreed to the indians in the Winters case operated to exhaust the entire fiow
of the Milk River, but, if so, that is merely the consequence of it being a larger stream.
As the Winters case, both here and in the Supreme Court, shows, the Indians were
awarded the paramount right reqaraless of the quantity remaining for the use of white
settiers. Our Conrad Inv. Co. Case, supra, held that what the non-indian appropriators
may have Is only the excess over and above the amounts reserved for the Indians. It
Is plain that if the amount awarded the United States for the benefit of the Indians in
the Winters Case equaled the entire flow of the Milk River, the decree would bave been

n1o different. (236 F. 2nd 321, p. 327) (Emphasis supplied); and

WHEREAS, these concepts were further advancedin Arizona v California, 373 U.S. 546,
596-601 (1963):

The Master found as a matter of fact and law that when the United States created
these reservations or added to them, it reserved not only land but also the use of
enough water from the Colorado [River] to irrigate the irrigable portions of the
\ reserved lands. The aggregate quantity of water which the Master held was reserved
for all the reservations is about 1,000,000 acre-feet to be used on around 135,000

Irrigable acres of land....
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It Is impossible to believe that when Congress created the Great Colorado River Indian
reservation and when the Executive Department of this Nation created the other
reservations they were unaware that most of the lands were of desert kind -- hot
scorching sands -- and the water from the River would be essential to the life of the
Indian people and to the animals they hunted and crops they raised. We follow it
[Winters] now and agree that the United States did reserve the water rights for the
Indians effective as of the time Indian Reservations were created. This means, as the
Master held, that these water rights, having vested before the Act [Boulder Canyon
Praject Act] became effective on June 25, 1929, are present perfected rights and as
such are entitied to priority under the Act. We also agree with the Master's conclusion
as Lo the quantity intended to be reserved. He found that water was iiitended (o
satisfy the future as well as present needs of the Indian reservations.... We have
concludea, as did the Master, that the only feasible and fair way by which reserved
water for the reservations can be measured is irrigable acreage. The various acreage
Of irrigable land which the Master found to be on the different reservations we find to

be reasonable; and

General Nature of Attacks on Winter Doctrine

WHEREAS, notwithstanding the injunctions of Lord Baltimore, King George Il and
favorable decisions of the United States Supreme Court, in practice, Congress, the
executive branch and the judiciary have (1) limited Indian reserved water rights, (2)
suppressed development of Indian reserved water rights, and (3) permitted reliance
by state, federal, environmental and private interests on Indian water, contrary to
trust obligations. The federal policy has clearly been .. fiow best to transfer Indian
lands and resources to non-indians... rather than to preserve, protect, develop and
utilize those resources for the benefits of the Indians.

- With an opportunity to study the history of the Winters rnule as it has stood now for
nearly 50 years, we can readily perceive that the Secretary of the Interior, in acting as
he did, improvidently bargained away extremely valuable rights belonging to the
Indians.... viewing this contract as an improvident disposal of three quarters of that
which justly belonged to the Indians, it cannot be said to be out of character with the
sort of thing which Congress and the Department of the Interior has been doing
throughout the sad history of the Government's dealings with the Indians and Indian
tribes. That history largely supports the statement: From the very beginnings of this
nation, the chief issue around which federal Indian policy has revolved has been, not
how to assimilate the Indian nations whose lands we usurped, but how best to transfer
Indian land's and resources to non-indians. (United States v Ahtanum irrigation

District, 236 F. 2nd 321, 337); and

WHEREAS, the McCarran Amendment interpretation by the United States Supreme
Court, if not in error, is a further example of the contemporary attack on indian water
rights. The discussion of the McCarran Amendment here is intended to show why
tribes are (1) opposed to state court adjudications and (2) negotiated settiements
under the threat of state court adjudication. In 1952 the McCarran Amendment, 43

U.S.C. 666 (a), was enacted as follows:
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WHEREAS, the McCarran Amendment has been interpreted bythe U.S. Supreme Court
LU TEQUIH:: u ie dUJUUlLdLlUH UT IHUIdH WdL(:’I HQHLS IH deLl:‘ LUUlLb /-ill../U/ld I/.>d/l bd/IUS

Consent s given to join the United States as a defendant in any suit (1) for the
adjudication of rights to the use of water of a River system or other source, or (2) for
the administration of such rights, where it appears that the United States is the owner
or in the process of acquiring water rights by appropriation under State law, by
purchase, by exchange orotherwise, and the United States is a necessary party to such

suit-and

Apache Tribe, 463 U.S. 545,564,573 (1981) held:

'WHEREAS, in Arizona, Montana and other states, general water right adjudications to
quantify Winters Doctrine rights are ongoing. For example in the state of Montana:

A2-220

We are convinced that whatever limitation the Enabling Acts or federal policy may
have originally placed on State Court jurisdiction over Indian water rights, those
limitations were removed by the McCarran Amendment.

In dissent, however, Justice Stevens stated:

To justify virtual abandonment of Indjan water right claims to the State courts, the
majority refies heavily on Colorado River Water Conservancy District, which in turn
discovered an affirmative policy of federal judicial application in the McCarran

Amenament. | continue to belleve that Colorado River read more into that

amendment that Congress intended... Today, however, on the tenuous foundation of
a percefved Congressional intent that has never been articulated in statutory language
or legisiative history, the Court carves out a further exception to the virtually
unfiagging obligation of Federal courts to exercise their jurisdiction. The Court does
not -- and cannot -- claim that It s faithfully following general principles of law... That
Amenament is a walver, not a command. It permits the United States to be joined as
a defendant in state water rights aqjudications; it does not purport to diminish the
United States right to litigate in a federal forum and it Is totally silent on the subject
of Indian tribes rights to litigate anywhere. Yet today the majority somehow concludes
that it cormmands the Federal Courts to defer to State Court water nght proceedings,

even when indian water rights are fnvo/ved,- and

(1) the state of Montana sued all tribes in a McCarran Amendment proceeding.

(2) the State of Montana established a Reserved Water Rights Compact
Commission. The purpose of the Commission was to negotiate the Winters

Doctrine rights of the Montana tribes.

(3) the Department of Interior has adopted a negotiation policy for the
settiement of Indian water rights. The United States Department of interior has
a negotiating team which works with the Montana Reserve Water Rights
Compact Commission and Indian tribes, some forced by the adjudication in
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state court, to negotiate, while others are willing to negotiate.

(4) the Department of Interior makes all necessary funding available to any Tribe
willing to undertake negotiations. A Tribe refusing to negotiate cannot obtain
funding to protect and preserve its Winters Doctrine water rights.

(5) upon reaching agreement between the State of Montana and an Indian
tribe, congressional staff are assigned to develop legislation in the form of an
Indian water rights settlement that mav or mav not involve authorization of
federal appropriations to develop parts of the amount of Indian water agreed
upon between the Tribe and the State or for other purposes.

(6) in the absence of the desire of a Tribe to negotiate, the State of Montana
will proceed to prosecute its McCarran Amendment case»against the Tribe; and

WHEREAS, this process relies on ongoing litigation to accomplish negotiated
settlements of Winters Doctrine Indian water rights. The process is held out to be a
success by the state and federal governments. However, comparison with the taking
of the Black Hills from the Great Sioux Nation, the taking of the Little Rocky Mountains
from the Fort Belknap Indian Reservation and the taking of Glacier Park from the
Blackfeet are valid comparisons. There are elements of force and extortion in the

process; and

WHEREAS, in the Wind River adjudication, 753 P. 2nd 76, 94-100 (WY 1988), the State
of Wyoming utilized the McCarran Amendment to drastically diminished the Arapaho
and Shoshone Winters Doctrine water rights in the Big Horn River Basin. The Wyoming

Supreme Court found as follows: «

The quantity of water reserved is the amount of water sufficient to fulfill the purpose
Of the lands set aside for the Reservation.

% %%

The Court, while recognizing that the tribes were the beneficial owners of the
reservations timber and mineral resources... and that it was known to all before the
lreaty was signed that the Wind River Indian Reservation contained valuable minerals,
nonetheless concluded that the purpose of the reservation was agricultural. The fact
that the Indians fully intended to continue to hunt and fish does not alter that
conclusion.... The evidence is not sufficient to implya fishery flow right absent a treaty
provision.... The fact that the tribes have since used water for mineral and industrial
purposes does not establish that water was impliedly reserved in 1868 for such uses.
The District Court did not err in denying a reserved water right for mineral and
Industrial uses... the District Court did not errin holding that the Tribes and the United
States did not introduce sufficient evidence of a tradition of wildlife and aesthetic
preservation that would justify finding this to be a purpose for which the Reservation
was created or for which water was impliedly reserved... not a single case applying the

11
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reserved water right doctrine to groundwater is cited to us.... In Colville Confederated
Iribesv. Walton, supra, 547 F 2d 42, there is slight mention of the groundwater aquifer
and of pumping welfs, Jd at 52, but the opinion does not indicate that the wells are a
source of reserved water or even discuss a reserve groundwater nght.... ‘The District

Court diid not err in deciding there was no reserved groundwater right: and A .

WHEREAS, the statement by the Wyoming Supreme Court that Coille does not
discuss a reserved water right to groundwater is in error, for Colville did decree
reserved groundwater rights; and

WHEREAS, the ‘Wind River case must be carefully examined by all tribes, including
those of the Missouri River Basin. The single purpose of the Wind River Indian
Reservation recognized by the Wyoming Supreme Court was limited to agriculture:
severely limited relative to the... Rights, Jurisdictions, Privileges, Prerogatives,
Royalties, Liberties, iImmuriities, and Royal Rightsand Temporal Franchises whatsoever,

. within .the Region, ..comprehending... @/ the soi plains, woods, mountains,
marsfies, Lakes, Rivers, Days, and Straits, with thefishing of every kind, within the said
Amits? all mines of whatsoever kind...received by from the King by Lord Baltimore in
the Proprietary of Maryland, which were, nevertheless, subject to purchase from the
Native possessors. The Arapaho and Shoshone must have believed that the purpose
of the reservation was to provide a permanent home and abiding place for their
present and future generations to engage and pursue a viable economy and society.
Despite existing oil and gas resources, they were denied reserved water for mineral
purposes. Despite the need for industry in a viable economy, they were denied
reserved water for industry. Despite a tradition of hunting and fishing, they were
denied reserved water for wildlife and aesthetic preservation. Despite the existence
of valuable forests, they were denied reserved water for this purpose. Despite the
existence of valuable fisheries, established from time immemorial, they were denied
a reserved water right to sustain their fisheries; and

WHEREAS, the United States Supreme Court reviewed the Wind Riverdecision on the
following question:

In the absence of any dernonstrated necessity foradditional water to fu/fill reservation
purposes and in presence of substantial state water rights long in use on the
reservation, may reserved water rights be Implied for all practicably irrigable lands

within reservation set aside for specific Tribe? 57 LW 3267 (Oct. 11, 1988); and

WHEREAS, acting without a written opinion and deciding by tie vote, the United States
Supreme Court affirmed the decision of the Supreme Court of the State of Wyoming
and rejected the thought process presented in the question above that the Tribes
needed no additional water than the amount they were using and that state created
water rights with long use should not be subjected to future Indian water rights. But
a change in vote by a single justice would have reversed the decision and severely
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constricted the benefits of the WintersDoctrine to the Indian people, a subject to be
discussed further. The decision is limited to the State of Wyoming on critical issues,
namely that Indian reserved rights do not apply to groundwater; the absence of a
reserved water right for forest an%\mineral purposes; the absence of a reserved water
right for fish, wildlife and aesthetiC preservation; and a reduction of the Tribes claims
to irrigation from 490,000 to less than 50,000 acres; and

WHEREAS, the acreage for irrigation finally awarded to the Wind River Tribes for future
purposes was 48,097 acres involving approximately 188,000 acre-feet of water

annually:

In determining the Tribes claims to practicably irigable acreage, the United States
ltrustee for the tribes] began with an arable land-base of approximately 490,000 and
relfed on its experts to arrive at over 88,000 practicably irrigable acres. The claim was
further "trimmed” by the United States to 76,027 acres for final projects. The acreage
was further reduced during trial to 53,760 acres by Federal experts with a total annual
diversion requirement of about 210,000 acre-feet. (Teno Roncalio, Special
Master. In Re: The General Adjudication of All Rights to the Use of Water
in the Big Horn River System and All Other Sources, State of Wyoming,
Concerning Reserved Water Right Claims by and on Behalf of the Tribes
of the Wind River Indian Reservation, Wyoming, Dec. 15, 1982, pp. 154

and 157); and

WHEREAS, the purposes of reservation issue addressed by the Wyoming courts
evolved from the 1978 United States Supreme Court case, United States v. New
Mexico (438 U.S. 696), involving the water rights of the Gila National Forest:

The Court has previously concluded that Congress, in giving the President the power
Lo reserve portions of the federal domain for specific federal purposes, impliedly
authorized him to reserve ‘appurtenant water then unappropriated to the extent
needed to accornplish the purpose of the reservation.”.. The Court has repeatedly
emphasized that Congress reserved *only that amount of water necessary to fulfill the
purpose of the reservation, no more.*.. Where water is only valuable for a secondary
use of the reservation, however, there arises the contrary inference that Congress
intended, consistent with its other views, that the United States would acquire water
in the same marnner as any other public or private appropriator.... The legisiative
debates surrounding the Organic Administration Act of 1897 and its predecessor bills
demonstrate that Congress intended national forests to be reserved for only two
purposes -- to conserve the water flows, and to fumish a continuous supply of timber
forthe people.”... Not only is the Government's claimthat Congressintended toreserve
water for recreation and wildlife preservation inconsistent with Congress's failure to
recognize these goals as purposes of the national forest, it would defeat the very
purpose for which Congress did intend the national forest system.... While Congress
intended the national forest to be put to a variety ofuses, including stockwatering, not
inconsistent with the two principal purposes of the forest, stock watering was not,

itself, a direct purpose of reserving the land: and

WHEREAS, there may be debate with respect to the purposes for which a national
13
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forest was created and for which purposes water was reserved, but it is a “slender
reed” upon which to found a debate that when Indian reservations were established
by the Indians or Great Britian or the United States, the purpose of establishment
might vary among the Indian reservations; and, depending upon that purpose, the
Indians would be limited in the beneficial uses to which water could be applied. Indian
neighbors could apply water to any beneficial purpose generally accepted throughout
the Western United States, but Indians could not. It is inconceivable that an Indian
Reservation was established for any other “purpose” than an “Indian” reservation or
that each Reservation was established for some arcane reason other than the pursuits
of industry, self-government and all other activities associated with a modern,
contemporary and ever-changing society embracing all of the ... Rights, Jurisdictions,
Privileges, Prerogatives,... and Temporal Franchises whatsoever, ... Within the Region,
.comprehending... @/ the soil plains, woods, mourntains, marshes, Lakes, Rivers, Days,
and Strafts, with the fishing of every kind, within the said limfts: all mines of

whatsoever kind: and

WHEREAS, nevertheless, the Wyoming courts relied upon the “purposes” argument
to exclude water reserved for the pursuit of many of the arts of civilization....
industry, mineral development, fish, wildlife, aesthetics... on the basis that the
purpose of the Wind River Indian Reservation was limited to an agricultural purpose
absent specific Treaty language to the contrary. As crude as this conclusion may be,
however, Tribes of the Missouri River basin and throughout the Western United States
are faced with the "purposes” limitation originally applied in 1978 to national forests;

and

WHEREAS, if there may be a question that the issue ended in Wyoming, it is only
necessary to examine the state court general adjudication process in Arizona. AJune
2000 pretrial order by the Special Master in the General Adjudication of All Rights to

Use Water in the Gila River Systern and Source summarizes the issues as follows:

... Does the ‘primary-secondary” purposes distinction, as announced by the U.S.
Supreme Court in United States v. New Mexico, 438 U.S. 696 (1978), apply to the water

rights claimed for the Gila River indian Reservation?...
.... The State Litigants takes the position that the distinction does apply.

... If the ‘primary-seconcary” purposes distinction does apply to the Gila River Indlian
Reservation, what were the primary and secondary purposes for each withdrawal or
designation of 1and for the Gila River Indian Reservation? May the Reservation have

more than one ‘primary* purposes?....

... The State Litigants takes a position that the federal government withdrew or
Oesignated land to protect existing agricufture, create a buffer between the
community and non-indians who were settling in the area, provide substitute
agricultural iands when non-indians encroached on existing lndian agricultural lands,

and provide for other specific economic activities such as grazing; and
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WHEREAS, the restriction or limitation of indian water rights in the Missouri River basin
is not confined to a federal denial of them in federal actions, such as the Master
Manual and endangered species consultation. The limitations are expected to grow
and expand from these federal actions. Indian water right opponents will concentrate
on the language of United States v. New Mexico that “..0nly that amount of water
necessary to fulfill the purpose of the reservation, no more... has been reserved by the
Tribes or the United States on behalf of the tribes. The effort will be to first limit the
purposes for which an Indian reservation was established and second limit the amount
of water necessary to fulfil that purpose. If, for example, opponents could
successfully argue that the purpose of an Indian reservation in the Missouri River Basin
was primarily a “permanent homeland” and that agriculture was secondary, they
would further argue that the amount of water reserved was limited to domestic uses,
and no water was reserved for irrigation: and :

WHEREAS, Cappaert v. United States (426 U.S. 128, 1976) was'th"e basis, in part, for

the decision in United States v. New Mexicodiscussed above. Here again the purposes

of a *federal" reservation (as distinguished from a reservation by Indians or a
reservation by the United States on behalf of Indians) and the use of water for that
purpose is the subject. But the Cappaert decision is helpful in showing the extreme
interpretations to which the State Court in Wyoming went in its Wind River decision:

....The District Court then held that in establishing Devil's Hole as a national
monumert, the President reserved appurtenant. unappropriated waters necessary to
the purpose of the reservation; the purpose included preservation of the pool ahnd
pupfishinit.... The Court of Appeals for the Ninth Circuit affirmed... holding that the
‘implied reservation of water' doctrine applied to groundwater as well as surface

water...and

WHEREAS, the purpose of establishing the national monument was Clearly limited --
to preserve the Devil's Hole pupfish, which rely on a pool of water that is a remnant
of the prehistoric Death Valley Lake System an object of historic and scientific interest.
This is not an Indian reservation which embraces all of the purposes related to
civilization, society and economy. Yet, Wyoming seized on the concept of an Indian

reservation with purpose limited in the same manner as a national forest or a national -

monument. Note, however, that the Wyoming case (1988) grasps at the purposes
argument to diminish the Indian water right but ignores the damaging aspect of
Cappaert (1976) that reserved water concepts apply to groundwater as well as surface
water. Not only did Wyoming ignore Colville Confederated Tribes, it ignored Cappaert.
Recently, the Arizona Supreme Court, after considering the Wyoming decision, could
not countenance a similar decision in Arizona, specifically rejected the Wyoming

decision and found as follows:
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..the trial court correctly determined that the federsi reserved water rights doctrine
applies not only tosurface water but to groundwater...and... holders of federal reserved
rights enjoy greater protection from groundwater pumping than do holders of state

law rights...; and
h\

WHEREAS, similarly, Wyoming ignored Cappaert, a U.S. Supreme Court decision about
federally reserved water rights in a National Monument in Nevada, where Cappaert
specifically rejected the concept of “sensitivity” or balancing of equities when water
is needed for the purpose of a federal or Indian Reservation. In Cappaertthe Court
Cited the wintersdecision as a basis for rejecting the notion of Nevada that competing
interests must-be balanced between federal (or Indian) reserved water rights and
competing non-federal (or non-indian) water rights. Wyoming returned to the U.S.

Supreme Court seeking a more favorable decision respecting “sensitivity” than
provided by Cappaert:

Nevaga argues that the cases establishing the doctrine of federally reserved water
rights articulate an equitable doctrine calling for a balancing of competing interests,

However, an examination of those cases shows they do not analyze the doctrine in
termns of a balancing test. For example, in Wintersv. United States, supra, the Court did
not mention the use made of the water by the upstream landowners in sustaining an
injunction barring their diversions of the water, The "Statement of the Case" in Winters
notes that the upstream users were homesteaders who had invested heavily in dams
Lo divert the water to irrigate their land, not an unimportant interest. The Court held
that, when the Federal Government reserves land, by implication, It reserves water

rights sufificient to accomplish the purposes of the reservation; and

WHEREAS, the United States Supreme Court reviewed the decision of the Wyoming
Supreme Court and upheld the decision by a tie vote as discussed above. However,

the majority of the court had apparently been swayed by the Wyoming argument:...

In the absence or any demonstrated necessity for additional water to fulfill reservation purposes and
inpresence of substantial state water rights long in use on the reservation, may reserved water rights
be impfied for all practicably irrigable lands within reservation set aside for specific Tribe?... and had

/prepared a draft opinion referred to by the Arizona Supreme Court as the “ghost”

opinion. The draft opinion was apparently not issued because Justice Sandra Day

0°Connor, author of the "ghost” opinion on behalf of the majority, disqualified herself

because she learned that her ranch had been named as a defendant in the Gila River
adjudication in Arizona. Despite more than 350 years of understanding of justice and -
law relating to Indian property, the 0*Connor opinion would have destroyed the basic

tenets of the Winters Doctrine:

...The PIA standard is not without defects. It is necessarily tied to the character of
lana, and not to the current needs of Indians living on reservations....And because it
/00ks to the future, the PIA standard, as it has been applied here, can provide the
Tribes with more water than they need at the time of the quantification, to the

16

A2-226



brownj
A2-226


g

TR i

detriment of non-indian appropriators asserting water rights under state law....this
Court, however, has never determined the specific attributes of reserve water rights
- whether such rights are subject to forfeiture for nonuse or whether they may be sold
or leased for use on or off the Reservation....Despite these fiaws and uncertainties, we
decline Wyoming's invitation to discard the PIA stanoard... The PIA standard provides
some measure of predictability and, as explained hereafter, is based on objective
factors which are familiar to courts. Moreover no other standard that has been
suggested would prove as workable as the PIA standard for determining reserve water
rights for aaricultural reservations....we think Master Roncolio and the Wyoming
Supreme Court properly identified three factors that must_be_considered_in
CEeLernmifig wictiier iands wiich hiave iever Deen irfigated shiould be iiciided as PiA:
the arability of the lands, the engineering feasitility (based on current technology) of
necessary future irrigation projects, and the economic feasibility of such projects
(based on the profits from cultivation of future lands and the costs of the project...
Master Roncolio founa...that economic feasibility will turn on whether the fand can be
Irrigated with a benefit-cost ratio of one or better.... Wyoming argues that our post-
Arizona [ cases, specifically Cappaert and New Mexico, indicate that quantification of
indian reserved water rights must entall sensitivity to the impact on state and private
appropriators of scarce water under state law.... Sensitivity to the impact on prior
appropriators necessarily means that “there has to be some degree of pragmatism* in
determining PIA....we think this pragmatism Involves a “practical” assessment — a
determination apart from the theoretical econiomic and engineering feasibility — of the
reasonable likelihood that future irrigation projects, necessary to enable lands which
have never been irrigated to obtain water, wifl actuslly be bullt....no court has held that
the Governiment Is under a general legal or fiduciary obligation to build or fund

' Irrigation profects on Indian reservations so that irigable acreage can be effectively

era of budget deficits and excess agricuftural production, government officials have
to choose carefully what projects to fund in the West. ... Thus, the trier of fact must
examine the evidence, if any, that additional cultivated acreage is needed to supply
food or fiber to resident tribal members, or to meet the realistic needs of tribal
members to expand their existing farming operations. The trier must also determirne
whether there will be a sufficient market for, or economically productive use of, any
crops that would be grown on the additional acreage....we therefore vacate the
Judgmentinsoraras it relates to the award of reserved water rights for future lands and
remand the case to the Wyorning Suprerme Court for proceedings not inconsistent with

this opinion; and

....Inthe Court might well have taken as its motto for this case in the words of Matthew
25:29: “but from him that has not shall be taken away even that which he has.” When
the indian tribes of this country were placed on reservations, there was, we have held,

sufficient water reserved for them to fulfill the purposes of the reservations. In most
cases this has meant water to irrigate their arable lands.... The Court now proposes, In
effect, to penalize them for the lack of Government investment on their reservations
by taking from them those water rights that have remained theirs, until now, on paper.

The requirement that the tribes demonstrate a ‘reasonable likellhood” that irrigation
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projects slready determined to be economically feasible will actually be built -
gratuitously superimposed, in the name out “sensitivity” to the interests of those who
compete with the inaians for water, upon a workable method for calculating
practicably irrigable acreage that parailels government methods for determining the
feasibility of water prajects for the benefit of non-indians — has no basis in law or

Justice: and

WHEREAS, whether inspired by the “ghost” opinion of Justice 0’Connor or not, the
Arizona Supreme Court held arguments in February 2001 on the issue of: “what is the

annmnrmfp standard to be anlmr‘l in dcfn'rmmtng the amount are water reserved for

federal lands?”, particularly lnd:an lands, which were not reserved by the United States
for the Standing Rock Sioux Tribe but were, rather, reserved by the Tribe by its ancient
ancestors from time immemorial. The outcome by the Arizona Supreme Court is
immaterial but provides the question for review by the United States Supreme Court
with full knowledge from the “ghost” opinion of the probable outcome. The Salt River
Project and Arizona, principal losers in Arizona v California |, make the following
arguments in Gila River against Indian reserved rights to the use of water:

«Unaer the United States Supreme Court’s decision in_United States v New
Mexico..., all feaeral land with a dedicated federal purpose “has reserved to it
that minimum amount of water which is necessary to effectusate the prirmary
pupose or the land set aside. * Judge Goodfarb also found, however, that this
‘burposes” test does not apply to Indian reservations. Instead, he held that,
forindian reservations, “the courts have drawn a clear and distinct line”....that
/mandates that reserved rights for all Indian reservations must be quantified
based on the amount of “water necessary to irrigate all of the practicabty
irrigable acreage (PIA) on that Reservation” without considering the specific.
purposes for whict the Reservation was created.... this interfocutory pbroceeding
with respect to Issue 3 arose because Judge Goodfarb incorrectly ruled (as a
matter of law and without the benefit of any factual record, briefing, or
argument) that PIA applies to all indian reservations...

....as shown below, the Supreme Court in that case [Arizona I and the courts
in all reported aecisions since that time, have applied the following analysis:

first, review the historical evidence relsting to the establishment of the
Reservation and, from that evidence, determine the purposes for which the
Specific land in question was reserved (a question of fact). Second, determine,

based upon the evidence, the minimum quantity of water necessary to carmy
out those purposes (a mixed question of law and fact). ...and in Colville
Confegerated Tribes V. Walton, for instance, the ninth circuit stated:. “to
ldentify the purposes for which the Colville Reservation was created, we
consider the document and circumstances surrounding its creation, and the
history of the Indlians for whom it was created. We also consider their need to
maintain themselves under changed circumstances. *

..the Zuni Reservation in northeastem Arizona, for example, was established
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by Congress expressly “for religious purposes.”... the original 1859 creation of
the Gila Reservation and each of the seven subsequent additions had different
rationales and were intended to address different purposes or combinations of
purposes (e.g. protecting existing farmiands, adding flands for grazing,
including lands irrigated by Indians outside the Reservation as part of the

Reservation...

....in addiition to varying in size, Indian reservations also vary in location and
terain. Reservations in Arizona, for /hstance run the gamut from aesert fow
1ands to the high mountains and everything in between. Certain reservations
along the Co/omdo River incluce fertile but arid river bottom land and were
created for the purpose of converting diverse groups of “nomadic” indians to
a ‘civilized” and agrarian way of life...other reservations, such as the Navgio
Reservation In extrerme northeastern Arizona, consist largely of “very high
plateaus, flat-top mesas, inaccessible buttesand deep canyons. “...there can
be liitle doubt that the PIA standard works to the advantage of tribes inhabiting
alluvium plains or other relatively fat lands aqjacent to stream courses. In
contrast, tribes inhabiting mountainous or other agricufturally marginal terrains
are at g severe djsaavantage when it comes to demonstrating that their lands

are practicably irrigable....

...the special master [Arizona { conducted a trial, accepted and reviewed
substantial evidence regarding the purposes of the five Indian reservations at
Issue in that case, made factual findings as to purposes, and only then found

that the minimurm amount of water necessaryto carry out those DUrposes was
best getermined by the amount of water necessary to irrigate all “practicably
irrigable” acres on those reservations. ....the special master stated: “moreover

the practicably irrigable’ standard is not necessarily a standard to be used
in all cases and when it is used it may not have the exact meaning it holds
in this case. The amount reserved in each case s the amount required to

make each Reservation livable. *

...although the United States Supreme Court affirmed the Wyoming court’s
decision in that case without opinion, events surrounding that review shed
considerable light on the Supreme: Court’s concerns about the continued

viability of PIA as a standard, at least in the form it was applied in Arizona /. '

....several Justices challenged the United States’s defense of PIA.... at this
point, Chief Justice Rehnquist challenged the precedential validity of Arizona
[ by noting that the opinion ‘contains virtually no reasoning’ and the Court
merely had accepted the special masters conclusion as to the PIA
standard...arguing that Congress must of contemplated the size of the tribe
that would live on the Wind River Reservation, ...the Chief Justice stated that
he found it difficuft to believe that ‘in 1868 Congress...should be deemed have
sald we're giving up water to irrigate every - every inch of arable land. No
matter how large the tribe they thought they were settiing. Did they expect
Lo make some tribes very rich so that they can have an enormous export
business... In agricultural products?” (State Litigant’s Opening Brief on
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Interlocutory Issue 3, Gila River Adjudication); and

Historical Analysis of Thought Processes Embraced by Master Manuall

A
WHEREAS, the means employed by the Corps of Engineers to dény consideration of
Indian water rights in the preparation of the Master Manual and those same means
employed by the Department of Interior to deny consideration of Indian water rights
in baseline environmental studies of endangered species have been presented. Also,
presented was the favorable hody of law supporting the proper consideration of

~Indian water rights followed by the denigration ofthat law in state court adjudications,

namely in Wyoming and, more recently, in Arizona. Briefly examined here are historical
examples of the diminishment of property rights by a superior force and the strikingly
similar arguments in support of that diminishment, and

WHEREAS, the concepts and techniques for diminishing the water rights of the

Standing Rock Sioux Tribe in the Missouri River, its tributaries and aquifers are not

novel. The colonization of Ireland by the English (circa 1650), for example, was
Justified in @ manner that provides insight in the federal treatment of Indian water
rights in the Missouri River Basin. Sir Thomas Macaulay, a prominent English politician
in the first half of the 19™-century and one of the greatest writers of his or any other
era, rationalized the taking of land from the native Irish and the overthrow of King
James Il in 1692, which overthrow was due, in part, to the King's efforts to restore
land titles to the native Irish: (Sir Thomas Macaulay, 1848, The History of England,

Penguin Classics, pp 149-151)

To allay national animosity such as that which the two races lirish and English]
Inhabiting lreland felt for each other could not be the work oF a few years. Yet it was
a work to which a wise and good Prince might have contributed much; and King James
I would have undertaken that work with advantages such as rione of his predecessors
Or suCcessors possessed. At once an Englishman and a Roman Catholic, he belonged
half to the rufing and half to the subject cast, and was therefore peculianly qualified to
be a mediator between them. Noris it difficult to trace the course which he ought to

have pursued. He ought to have deternined that the existing settlement of landed
property should be in violable: and he ougfit to have announced that determination
in such 8 manner gs effectually to guiet the anxiety of the new proprietors, and Lo
extinquish any wild homes which the old proprietors might entertain. Whether, in the
great transrer of estates, injustice had or had not been committed. was immaterial,
The transfer, just or unjust, had taken place so long ago, that to reverse it would be to

unfix the foundations of society. There must be a time limitation to all rights. After
thirty-five years of actual possession, after twenty-five years of possession solemnly
guaranteed by statute, arter innumerable leases and releases, mortgages and devises,

it was too late to search for flaws in titles. Nevertheless something might have been

done to heal the lacerated feelings and to raise the fallen /b¢unes of'the Irish gentry.

The colonists were in a thriving condition. They had greatly improved their property
by building, planting and fencing..... There was no doubt that the next Parliament
which should meet at Dublin, though representing almost exclusively the English

Interest, would, in return for the King's promise to mainitain that interest in alf its leqal

rights, willingly grant to him a considerable sum for the purpose of indemnifving, at
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least in part, such native families as had been wrongfully despoiled.

Having done this, he should have labored to reconcile the hostile races to each other
by impartially protecting the rights and restraining the excesses of both. He should
have punished m\//th equal severity that native who indulges in the license of barbarism
and the colonists who abused the strength of civilization..... no man who was qualified
ror office by integrity and ability should have been considered as disqualified by
extraction or by creed for any public trust. It is probable that a Roman Catholic King,
with an ample revenue absolutely at his disposal, would, without much difficulty, have
secured the cooperation of the Roman Catholic prelates and priests in the great work
of reconciliation._Much_however_might still have been left to the healing inflience
of time. The native race might still have had to learn from the colonists industry and
rforethought, arts of life, and the lanquage of England. There could not be equality
between men who lived in houses and men who lived in sties, between men who were
fed on bread and men who were fed on potatoes, between men who spoke the noble

tonque of qreat philosophers and poets and men who, with the perverted pride,
boasted that they could not writhe their mouths into chattering such 3 fargon as that
in which the Advancement of Leaming and the Paradise Lost were written. Yetitis not

unreasonable to believe that if the gentie policy which has been described had been
steadily followed by the government, all distinctions would gradually have been
effaced, and that there would now have been no more trace of the hostility which has

been the curse of Ireland ...and

WHEREAS, the Master Manual rationale... currently, such reserved or aboriginal rights of triba/
reservations have not been quantified in an appropriste legal forum or by compact with three
exceptions.... The Study considered only existing consumptive uses and depletions; therefore, no
potential tribal water rights were considered.... Or the ESA rationale.... 7he environmental basefine
used in ESA Section 7 consuftations on agency actions affecting riparian ecosystems should include for
those consultations the full guanturm of: (a) adjudicated (decreed) Indian water rights; (b) Indian water
rights settiemnent act; and (c) Indian water rights otherwise partially or fully quantified by an act of
Congress... Biological opinions on proposed or existing water projects that may affect the future
exercise of senior water rights, including unadjudicated Indian water rights, should include a statemerit
that project proponents assume the risk that the future development of senior water rights may result

ina physical or legal shortage of water.... d0€S NOt represent a significant step forward from
that advanced by Macaulay given the opportunity of 150 years for refinement in
America. There cannot be significant differences between the statement of the Corps

of Engineers and the Macaulay logic; and

WHEREAS, it is material, not immaterial, whether there has been injustice or a fitting

of the law to the purpose in the transfer of Standing Rock waters of the Missouri River,
its tributaries and its aquifers to non-Indians in the Master Manual update. It is
rejected as correct ... that after the new proprietor's (downstream navigation,
upstream recreation and endangered species) have enjoyed the Indian “estate” fora
period of 25 to 35 years, the wild hopes of the Indian proprietors for participation
must be extinguished. It is rejected as correct that the lacerated Iindian feelings be
healed, or for a considerable sum, despoiled Indian families can be made whole and
the new possessors of Standing Rock Sioux water rights can be indemnified. It is
rejected as proper that this be justified on the basis that the new possessor has

greater industry, forethought, arts of life, language, diet, and housing. It is rejected
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as untrue that after numerous leases, releases, and mortgages by non-indians relying
upon unused Indian Winters doctrine water rights, it is too late to search for flaws in
titles. It is accepted as true that the Master Manual promotes reliance by non-Indians
upon unused Indian Winters doctrine water rights; and

WHEREAS, the rationale of Supreme Court Justices, Master Manual and ESA is but a
limited improvement from historical examples even earlier than Macaulay. Over 400
years ago, the sovereigns of England and Scotland, upon their union, ‘sought
possession of the borderlands between the two nations and to dispossess the native
tribai inhabitants. The following provides the rationale of the Bishop of Glasgow
against those ancient inhabitants as they sought in vain) to stay in possession of their

ancient lands:

/aenounce, proclaim and declare all and sundry acts of the said murders, slaughters,..
thefts and spoils openty upon daylight and under sifence of night, all within termporal
1ands as Kirkiands; together with their partakers, assistants, suppliers, known receivers
and their persons, the goods reft and stolen by them, art or part thereoft. and their
counselors and defenders of their evil deeds generally CURSED, execrated, aggregate
and re-aggregate with the GREAT CURSING.

I curse their head and all their hairs on their head: | curse their face, their eye, their
mouth, their nose, their tongue, their teeth, theircrag, their shoulders, thefr breast,

their heart, their stomach, their back, their wame (belly), their arms, their legs, their
hands, their feet, and every part of their body, from the top of their head to the sole
of their feet, before and behind, within and without.

/curse them going and | curse them are riding; | curse them standing, and I curse them
sitting; | curse them eating, / curse them drinking; | curse them walking, / curse them
sleeping; I curse them arising, / curse them laying; Icurse them at home, | curse them
from home; | curse them within the house, 1 curse them without the house; | curse
their wives, their barns, and their servants participating with them in their deeds. |
wary their corn, their cattle, their wool, their sheep, their horses, their swine, their
geese, their hens, and all their livestock. | wary their halls, their chambers, their
kitchens, their storage bins, their barns, their cowsheds, their barnyards, their cabbage
patches, their plows, their harrows, and the goods and houses that Is necessary for

their sustenance and welfare. \

The malediction of God that lighted upon Lucifer and all his fellows, that struck them
from the high heaven to the deep hell, must light upon them. The fire in the sword
that stopped Adam from the gates of Paradise, must stop them from the glory of

heaven until they forbear and make amends; and

WHEREAS, truly, the rationale of the Master Manual may be a slight improvement in
the techniques that were used to justify dispossession 400 years ago and represents
progress, Standing Rock and other tribes have repeatedly encountered equally
effective, if less colorful, opposition to their efforts to preserve, protect, administer

and utilize their water rights; and

WHEREAS, the distinguishing feature for the Standing Rock Sioux Tribe, however, is
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the fact that the water right “estate” in the Missouri River has not been taken from
them, even though it is under attack in the Master Manual. It is proposed in the
Master Manual to commit water away from the Indians, but the process is not

accomplished, and those who would rely on unused Indian water rights have not yet

taken possession and executed mortgages, leases and releases on the basis of them.
The Standing Rock Sioux Tribe remain in position to retain its “estate” in the Missouri
River by rejecting the Master Manual and taking affirmative action to protect its

ancient and intact possessions; and

WHEREAS, by taking steps to protect their ancient possessions the Standing Rock Sioux
Tribe recognizes that it cannot expect support from the United States or its agencies
acting as Trustee. Strong reaction can be expected from any current attempt to do
s0, including strong reaction by the Trustee. First, the Trustee has no funds for
litigation of Indian water right issucs. Second, the Trustee hias Coisiderabie funds for
settlement of Indian water right issues, but the Indian costs in lost property are great.
Third, the Trustee has considerable technical criteria and requirements to impose on
the Indian tribes as a basis for limiting the Indian water right “estate”: irrigable land
criteria, water requirement criteria, limitation on beneficial uses and, most limiting,
economic feasibility criteria that few, if any, existing non-Indian water projects couid

survive.

NOW THEREFORE BE IT RESOLVED THAT, the Tribal Council of the Standing Rock Sioux
Tribe rejects the Master Manual Review and Update by the U. S. Army Corps of
Engineers for the express reason that it establishes a plan for future operation of the
Missouri River addressing inferior downstream navigation, upstream recreation and
endangered species water claims of the States and Federal interests and specifically
denies proper consideration or any consideration of the superior, vested water rights
of the Standing Rock Sioux Tribe while committing reservoir releases to purposes and

interests in direct opposition to those of the Tribe.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe,
seeking to protect and preserve its valuable rights to the use of water in the Missouri
River, its tributaries and aquifers upon which the Tribe relies and has relied since
ancient times for its present and future generations, directs the Chairman to take all
reasonable steps, through the appointment of himself, Tribal Council members and

“staff to working groups to petition members of Congress and officials at the highest

levels in the Bush Administration, including the Department of Justice, among _other
proper steps, for the single purpose of ensuring afull rejection and re-constitution of
the Master Manual as now proposed for action by the Corps to properly reflect the

rights, titles and interests of the Standing Rock Sioux Tribe.
BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe

proclaims its continued dominion over all of the lands within the boundaries of the
Standing Rock Sioux Indian Reservation as reserved from time immemorial including
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but not limited to rights, jurisdictions, privileges, prerogatives, liberties, immunities,
and temporal franchises whatsoever to all the soil, plains, woods, wetlands, lakes,
rivers, aquifers, with the fish and wildlife of every kind, and all mines of whatsoever
kind within the said limits; and the Tribal Council declares its water rights to irrigate not
less than 303,650 arable acres with an annual diversion duty of 4 acre feet per acre,
to supply municipalities, commercial and industrial purposes and rural homes with
water for not less than 30,000 future persons having an annual water requirement of
10,000 acre feet annually, to supply 50,000 head of livestock of every kind on the
ranges having an annual water requirement of 1,500 acre fcet annually: such
proclamation made on the basis of the status of knowledge at the start of the third
millennia and subject to change to include water for other purposes, such as oil, gas,
coal or other minerals, forests, recreation, and etc; and such proclamation for the
purposes and amount of water required to be adjustable in the future to better
reflect improved knowledge and changing conditions.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe
directs the Chairman to take all reasonable steps, through the appointment of himself,
Tribal Council members and staff to working groups to petition members of Congress
and officials at the highest levels in the Bush Administration to support and promote
legislation that would, among other things, enable the Standing Rock Sioux Tribe to
exercise its rights to the use of water in the Missouri River, in part, by purchasing the
generators and transmission facilities of the United States at Oahe Dam at fair market
value, subject to such offsets as may be agreed upon, with provisions to sell power
generated at Oahe Dam at rates necessary to honor all existing contracts for the sale
of pumping power and firm, wholesale power during their present term and sufficient
to retire debts of the United States that may be agreed upon; provided, however, that
the Tribe may increase power production at the dam by feasible upgrades and market
the new power at market rates and after expiration of current contracts market power
at rates reflective of the market; and provided further that legisiation to purchase
generators and transmission facilities will also include provisions to finance wind
and/or natural gas power generation on the Standing Rock Indian Reservation to
combine with hydropower production, thereby using Tribe’s water and land resources
effectively for the benefit of the Tribe without further erosion, diminishment and

denigration of Tribe’s water right claims.

BE IT FURTHER RESOLVED THAT, the Standing Rock Sioux Tribal Council rejects all

' reports and investigations of the Bureau of Reclamation on the Cannonball and Gra.nd

Rivers watersheds and any and all proposals by Bureau of Reclamation for an Indian
Small Water Projects Act and that all ongoing efforts of the Bureau of Reclarqation
respecting these specific efforts will cease by this directive of the Tribal Council.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioug Tribe

directs the Chairman to take all reasonable steps, through the appointment of himself,
Tribal Council members and staff to working groups, to petition members of Congress,
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United States Supreme Court, when engagédm a Whiggish course, to subject the least
powerful to the will of the States in matters involving property rights as evidenced by
the Dred Scott, the O’Connor Ghostand comparable decnsmns of expediency.

é EIT FURTHER RESOLVED THAT, the Chaarman and Secretary of the Tribal Council are
hereby authorized and instructed to srgn this resolutlon for and on behalf of the

Standing Rock Sxoux Tribe.

We, the undersigned, Cha!rman and Secretary of the Tribal Council of the Standing
Rock Sioux Tribe, hereby certify that the Tribal Council is composed of (17) mem bers :

of whom _12 _ constituting a quorum, were present at 2 meeting thercof, duly and
regularly, called, noticed, convened and held onthe

5% day oprnl 2001, and

that the foregoing resolution was duly adoptéd by the affirmative vote of __11
members, with _0 _ opposing, and with _1__not votmg THE CHAIRMAN S VOTE IS

NOT REQUIRED, EXCEPT IN CASE OF A TIE

DATED THIS _5™ DAY OF APRIL, 2001. o
. ‘ b

- Charles W. Murphy, Chaﬂ”"man
| Standlng Rock Sioux Tribe-

e

ATTEST:

= MMLJM

Elaine MclLaugilin, Secretary
Standing Rock Sioux Tribe

(OFFICIAL TRIBAL SEAD
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Charles W. Murphy : DISTRICTS
Chairman

Robert Cordova
Cannonball District

Raphael See Walker
Fort Yates District

@ ia

Jesse Taken Alive Tom Iron
Vice Chairman

.. Joe Strong Heart
Elaine McLaughlin Wakpala District
Secretary

Reva Gates }
Palmer Defender

Pat McLaughlin Kenel District
Miles McAllister Dean Bear Ribs
Bear Soldier District
Ron Brown Otter g J .
) : Milton Brown Otter
Isaac Dog Eagle, Jr. October 30, 20071 Rock Creek District
: Allen Flying Bye
Little Eagle District

Randal White Sr.
Dnrrnpinp District

The Honorable Gale A. Norton, Secretary
U. S. Department of the Interior

1849 C. Street N.W.

Washington, DC 20240

RE:  Missouri River Master Manual

Dear Secretary Norton:

. On October 26, 2001, your Solicitor, Ann Klee, and Deputy Assistant Secretary
- for Indian Affairs, Sharon Blackwell, among other representatives from agencies of the
_ Department of Interior participated with us in a conference call on the concerns of the
Standing Rock Sioux Tribe respecting the Corps of Engineers' Missouri River Master
Manual Update and Revision. Ms. Klee and Ms. Blackwell were attentive to our
concerns and suggested that we correspond with regard to specific recommendations
that could be made to the Corps of Engineers to resolve the failure of that agency to
properly address the water rights of the Standing Rock Sioux Tribe in either the Master
- Manual Update and Revision or the Envnronmental Impact Statement on the proposed

federal actnon

The efforts of Ms. Kiee and Ms. Blackwell are highly appreciated. The Standing
Rock Sioux Tribe is pleased that you have brought thoughtful and active staff to this
Administration. We look forward to a continuing effort on this subject. Please refer to
the initial request for a meeting on this subject by letter of April 27, 2001.

As indicated by our Resolution No.106-01 (enclosed) and relevant
correspondence {enclosed), the Standing Rock Sioux Tribe claims more than 1.3
million acre-feet annually for diversion from the Missouri River and its tributaries. Other

_Tribes in the Missouri River Basin may have similar claims. Of the 26 Tribes in the
Missouri River Basin, only the Wind River Arapahoe and Shoshone Tribés have water
rights established by decree with a completed appeals process. OtherTribes have

‘ concluded Congressionally recognized settiements, and still other Tribes may be
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THE HONORABLE GALE A. NORTON SECRETARY
October 30, 2001
Page Two \

engaged ina hegotiati_on process. Most Tribes, including the Standing Rock Sioux
Tribe, do not have an ongoing adjudication or negotiation.

The alternatives considered by the Corps of Engineers in the Missouri River
Master Manual rely exclusively on the current level of depletions inthe Missouri River
to arrive at conclusions. At the suggestion of the Standing Rock Sioux Tribe and other
Tribes, the Corps of Engineers conducted a study of increase in depletion {by Tribes or

any other combination of users) that showed significant impact on the quantity of water
available for fuiture use and significant conflicis between competing uses, such as

. |

Indian Tribes, endangered species, downstream navigation in the Missouri and

‘Mississippi Rivers and maintenance of water levels in upstream reservoirs for

recreation, among other competing uses.- This peripheral analysis by the Corps of
Engineers clearly demonstrated that the1eve1 of ¢laims and actual Tuture use by Tribes
could have a significant lmpact on the future operatlon of the Mlssourl River.

The Corps of Englneers Ta‘led however to addressihe lmpac“t of its alternafives
on the water rights of the Standing Rock Sioux Tribe, among other Tribes, or the impact
of the Tribe on the Corps’ alternatives. The Corps of Engineers simply concluded that
the future operations of the Missouri River would be adjusted to accommodate future
perfected uses by the Tribes. This. perm‘t’ted the Corps of Engineers to proceed on the
presumption that Indian water rights have no impact on future operation of the River. -
The Master Manual becomes a pronouncement to downstream navigation, upstream
reservoir-based recreation, endangered species and all other interests that a final
proposed operafing plan can be relied upon subject 1o afisk that future decrees and
settlements favoring the Standlng Rock SIOUX Tnbe and other Tribes may affect the

proposed operating plan

A higher burden is thus placed on the Standmg Rock Sioux Tribe at some future
date to prove its water right, which would require the undoing of commitments madein
the Master Manual and the undoing of subsequent investments relying on the Master
Manual: the replacement of barges, the replacement of docks; investment in upstream
marinas, sporting goods outlets, resorts; and the overstatement of quantities of water
available for maintenance of flows for threatened and endangered species, etc. Please
be aware that objection by Congressional delegates (numerically powerful) from
downstream navigation states to any legislation proposed by the Standing Rock Sioux
Tribe or other Tribes involving significant or insignificant depletions of the Missouri
River and its tributaries is the current standard of practice. Similar objections canbe
expected in the future from upstream lake based recreation interests and environmental
interests. Considerable pressure will be exerted on the Courts and Congress to
diminish the claims and any final adjudication or settlement of the water rights of the

Standing RocK Sioux Tribe.
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The Standlng Rock Sioux Tribe objects to the presumption in the Master Manual
and EIS that Indian water rights depend upon use. The Corps of Engineers has relied
on the concept that Indian water rights are appropriative and depend upon use, but the
principal that distinguishes Indian water rights from appropriative rights is the reserved
nature of them dating from the time of the creation of the Reservation or earlier. Our
water rights are currently vested irrespective of the fact that they have notbeen
quantified in an adjudication or a settlement.

Our specific recommendation is to include in the Master Manual a reasonable

level of claim by the Standing Rock Sioux Tribe and other Tribes and to assess the
impact of those claims on the alternatives considered in the EIS, including the
proposed alternative. Absent this analysis; the Master Manual and its EIS are deficient
for not properly assessing |mpacts of known i issues on the alternatives. Further, our
specific recommendation is to assess' the damage of the alternatives, including the
proposed aiternative, to the Standing” ‘Rock Sioux Tribe infuture efforts to adjudicate or
settle its claims given the Ievel of commltment to future streamﬂows in the proposed

altematlve

Moreover, the Master Manual should include an analyS|s of federal steps that
can be taken to mitigate the |mpact of the proposed alternative on the ability of the
Standing Rock Sioux Tribe to adjudicate or settle its claims in the future. An example
of the kind of mitigation that could be undertaken, is Congressuonal action to authorize
the Standing Rock Sioux Tribe to purchase part of the generatlng capacity on the
Missouri River and to undertake the deveiopment of other sources of renewable or non-
renewable energy, such as wind generatlon gés’"—f ired generatnon or other. This would
permit to Tribe to benefit from: an interim ‘commitment of Missouri River water supplies
to those purchased generators and other developments until such time as a final
decree orfinal settiement of water rights is imptemented. The mitigation as described
would not adversely impact other interests. The Nation would also benefit. An example
of the kind of mitigation that could be considered is enclosed with this correspondence.
No action has been taken by the governing body of the Standing Rock Sioux Tribe on
such an action, whether connetted to our water rights or considered separately aside

from water rights. Therefore, the example is provided for illustration only.

The Corps of Engineers has effectively ignored the water rights of the Standing
Rock Sioux Tribe in its Master Manual and accompanying EIS. The support of the
Secretary is respectfully requested to include a muchbroader analysis and
presentation of the impact of Standing Rock Sioux Tribe water rights on the Master
Manual alternatives and the impact of Master Manual alternatives onthe water rights of
the Standing Rock Sioux Tribe. Most important is the need for proposed mitigation of
the impacts of tfie Master NManual alternatives on the water rights of the Standing Rock
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Sioux Tribe. With dialog and proper analysis, a sound plan for mitigation can be
developed while the Standing Rock Sioux Tribe confinues to pursue the protection of

its water rights claims in the future.

Finally, the Standing Rock Sioux Tribe respectfully requests that a team from the
Departmenit are Interior is assigned to work with us onthis most importantissue. 'We
are hopeful that Ms. Ann Klee and Ms. Sharon Blackwell can be key members of that

team.

Sincerely,
STANDING ROCK SIOUX TRIBE -

Charles W. Murphy
Chairman

Q CWM/mw

cc: John Ashcroft, Attomey’Genereﬂ
Ms. Claudia L. Tornblom, Deputy ASS|stant
Secretary of the Army R
Ms. Ann Klee
Ms. Sharon Blackwell
" The Honorable Tom Daschle
The Honorable Tim Johnson.
The Honorable Johnson Thune ~
The Honorable Byron Dorgan
The Honorable Kent Conrad
The Honorable Earl Pomeroy
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RESOLUTION NO._106-01

FORMALLY ESTABLISHES THE STANDING ROCK SIOUX TRIBE'S
POLICY ON ITS ABORIGINAL, TREATY AND WINTERS RIGHTS TO THE USE
OF WATER IN THE MISSOURI RIVER TO MEET ALL
PRESENT AND FUTURE USES; AMONG OTHER THINGS

WHEREAS, the Standing Rock Sioux Tribe is an unincorporated Tribe of Indians, having
accepted the Indian Reorganization Act of June 18, 1934, with the exception of Articie
16, and the recognized governing body of the Tribe is known as the Standing Rock

Sioux Tribal Council; and

WHEREAS, the Standing Rock Sioux Tribal Council, pursuant to the Constitution of the
Standing Rock Sioux Tribe, Article IV, Section(s) 1 (a,b,c,h and J), is authorized to
negotiate with Federal, State and local governments and otherson behalf of the Tribe,
is further authorized to promote and protect the health, education and general

‘welfare of the members of the Tribe and to administer such services that may

contribute to the social and economic advancement of the Tribe and its members;
and is further empowered to authorize and direct subordinate boards, committees or
Tribal officials to administer the affairs of the Tribe and to carry out the directives of
the Tribal Council; and is empowered to manage, protect, and preserve the property
of the Tribe and natural resources of the Standing Rock Sioux Reservation; and

Master Manual EIS Specifically Excludes Consideration of Indian Water Rights

WHEREAS, the United States Army Corps of Engineers makes the following statement
describing how the Corps fails to recognize or consider indian water rights in its Master
Water Control Manual for the future operation of the Missouri River, thereby
committing Missouri River water to operational priorities and creating an
insurmountable burden for the future exercise of the rights to the use of water bythe
Standing Rock Sioux Tribe as reserved from time immemorial:

The Missouri River basin Indian tribes are currently in various stages of quantirying their
potential future uses of Mainstemn System water. It is recognized that these Indian
tribes may be entitled to certain reserve or aboriginal Indian water rights in streams
running through and along reservations. Currently, such reserved or aboriginal rights
Of tribal reservations have not been quantified in an appropriate legal forum or by
compact with three exceptions.... The Study considered only existing consumptive
uses and depletions; therefore, no potential tribal water rights were considered.
Future modifications to system operation, in accordance with pertinent legal
requirements, will be considered as tribal water rights are quantified In accordance
with applicable law and actuslly put to use. Thus, while existing depletions are being
considered, the Study process does not prejudice any reserved or aboriginal Indlan

water rights of the Missouri River basin Tribes. (PDEIS 3-64); and
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WHEREAS, the failure of the United States, actingthrough the Corps, to recognize and
properly consider the superior rights of the Standing Rock Sioux Tribe must be
rejected by the Tribe for the reason that the Master Manual revision and update is
making irretrievable commitments to (1) navigation in the lower basin, (2)
maintenance of reservoir levels in the upper basin and (3) fish, wildlife and
endangered species throughout the upper and lower basins. These commitments are
violations of the constitutional, civil, human and property rights of the Tribe; and

Endangered Species Guidahce Specifically Excludes Consideration of Indian
Water Rights in Missouri River Basin

WHEREAS, the Working Group on the Endangered Species Act and Indian Water Rights,
Department of Interior, published recommendations for consideration of Indian water
rights in Section 7 Consultation, in national guidance for undertakings such as the

Master Manual, as follows:

The environmental baseline used in ESA Section 7 consultations on agency actions
affecting riparian ecosystems should include for those consultations the full quantum
of- (a) adjudicated (decreed) Indian water rights; (b) Indian water rights settlement act;
and (c) Indian water rights otherwise partially or fully quantified by an act of Congress...
Biological opinions on proposed or existing water prajects that may affect the future
exercise of senior water rights, including unadjudicated Indian water rights, should
Include a statement that project proponents assume the risk that the future
development of senfor water rights may result in a physical or legal shortage of water.
Such shortage may be odue to the gperation of the priority system or the ESA. This
statermnent should also clarify that the FWS can request reinitiation of consultation on
Junior water projects when an agency requests consultation on federal actions that
may affect senior Indian water rights.

The Working Group recommendations further the failure to address unadjudicated
Indian water rights. it is unthinkable that the United States would proceed with water
resource activities, whether related to endangered species, water project
implementation or Missouri River operation in the absence of properly considering
Indian water rights that are not part of an existing decree — presuming, in effect, that
the eventual quantification of Indian water rights will be so small as to have a minimal
impact on the operation of facilities in a major river, such as the Missouri River, or sO
small as to be minimally impacted by assignment of significant flow to endangered
species. The flows required to fulfill or satisfy Indian water rights are, in fact, not small

nor minimal but are significant; and

Fina! Indian Water Right Agreements and Claims of the United States on Behalf
of Tribes Are Denigrated by Master Manual and Other Regional Water Allocation
Processes

WHEREAS, failures of federal policy to properly address Indian water rights in planning
documents such as the Master Manual is underscored by example. Tribes in Montana
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have water right compacts with the State that are complete and final but have not
been incorporated into a decree. Incorporation is certain, however, and will be
forthcoming. It is not a matter of “if”, it is @ matter of “when”. The water rights
agreed upon by compact are substantial, but neither the Corps G\f Engineers’ Master
Manual nor the Secretary of Interior's ESA guidance, as currently constituted, will
consider these rights — they presume the rights do not exist -- until they become part
of a decree. At such time as the decree in Montana is complete, the Master Manual
conclusions will be obsolete and any assignment of Missouri River flows to upstream

recervnirs downctream navination or endanaered cnecies refied inon hv the various
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special interest groups, will be in conflict with the decree; and

WHEREAS, in Arizona, as another example, these same flawed federal policies to ignore
Indian water rights in the allocation of regional water supplies are manifest. The
United States is in the process of reallocating part of approximately 1.4 million acre-
feet of water diverted from the Colorado River and carried by aqueduct system in the
Central Arizona Project for the Phoenix area. The reallocation is purportedly for the
purpose, in part, of resolving Indian water right claims in Arizona, but careful review
of the reallocation demonstrates that only two Indian tribes are involved. The Bureau
of Reclamation, agent for the trustee in the reallocation process, has given short shrift
to other Indian concerns that the EIS should address the impacts of the reallocation
on all affected tribes and on all non-indian claimants that will be impacted by ongoing
adjudication of Indian water rights. In response Reclamation describes claims filed by
the Department of Justice on behalf of the tribes as specuiative. Thus, Arizona tribes
are in the same dilemnma as Missouri River basin tribes, but the process to determine
the magnitude of Indian claims in Arizona is much further advanced. The United
States is, on the one hand, pursuing a claim for adjudication of Indian water rights;
and the United States, on the other hand, is reallocating water necessary to supply
non-indian interests impacted by Indian water rights-- but is refusing to recognize any
potential for Indian water rights success in ongoing adjudications. This denigrates the
claims of the United States on behalf of the tribes and draws into question the intent
and commitment of the Department of Justice in the proper advancement of Indian
claims, claims which at least some tribes consider deficient and poorly prosecuted by

the Department of Justice; and

WHEREAS, the Standing Rock Sioux Tribe cannot tolerate these policies: cannot permit’
reliance by wide and diverse interest groups in the Missouri River — states,
environmental, federal agencies and economic sectors—on conclusions associated with
the preferred alternative in the Master Manual when the conclusions are based onthe
presumption of no Indian water rights and insignificant future Indian water use
throughout the Basin; cannot expect future courts to undo investments,
undertakings, mortgages and economies that build on the basis of the Master Manual
conclusions; cannot expect future Congresses to act more favorably than future

courts; and

Importance of Master Manual Process is Underscored by Congressional and

A2-243



brownj
A2-243


Other Activity

WHEREAS, the Master Manual of the Corps of Engineers is the name presently given
to the operating proce\\dures for the mainstream dams and reservoirs. The Corps of
Engineers has responsibility for those operationsas directed by the 1944 Flood Control
Act, the controlling legislation for the Pick-Sloan Project. Since 1944, all dams (except
Fort Peck Dam) were constructed and have been operated by the Corps of Engineers
or the Bureau of Reclamation. The current Master Manual revision is the first public
process update of Corns of Engineers operating procedures, and its importance to
future exercise of the Tribe’s water rights cannot be ignored by the Tribe; and

WHEREAS, the Master Manual is intended by the federal courts and Congress to
resolve issues between the upper and lower basin states, irrespective of tribal issues.
The federal courts have dismissed cases brought by the states over the last decade
and a half, cases designed to settle issues of maintenance of water levels in the
reservoirs in North and South Dakota and the conflicting release of water for

downstream navigation; and

WHEREAS, most recently, the Energy and Water Resource Development appropriations
for FY 2001 were vetoed by the President because upstream senators supported by
the President opposed language by downstream senators in the appropriations bill,
which contained controversial language as follows:

Sec. 103. None of the funds made available in this Act may be used to revise the
Missouri River Master Water Control Manual when it is made known to the Federal
entity or official to which the funds are made avaitzble that such revision provides for
an Increase in the springtime water release program auring the spring heavy rainiall
and snow melt period in States that have rivers araining into the Missouri River below

the Gavins Point Dam.

The provisions cited above require the Corps of Engineers or any other official to
refrain from using any funds to revise the Master Manual if it is determined that the
revision would cause any increase in water releases below Gavin’s Point Dam in
springtime. There is apparently concern by downstream members of Congress that
the Master Manual will recommend an increase in releases to the detriment of
downstream navigation, environmental values or flood control. Upstream members
of Congress stopped the approval of appropriations over this controversy until the
above-cited language was omitted from the bill; and '

WHEREAS, given the importance of the Master Manual revision and update to the
States, the Congress and Courts, the Standing Rock Sioux Tribe cannot tolerate the
exclusion of proper consideration of their water rights, nor can the Tribe tolerate the
inadequate representation of the Trustee on this matter; and

Brief Historical Review of Indian Water Rights
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WHEREAS, the right of the Crown of Great Britain to the territory of North America
was derived from the discovery of that continent by Sebastian Cabot, who in 1498
explored a greater part of the Atlantic Coast under a Commission from King Henry V|
and took formal possession of the continent as he sailed along the coast. But those
commissioned by the Crown to settle in North America were cognizant of the rights,
titles and interests of the original possessors. Inthe proprietary of Maryland, granted
to George Calvert, Lord Baltimore, in 1632, for example, it was recognized by English
law evolving from invasions against the Celtic tribes and their successors by the
Romans, Anglo-Saxons and Normans, among others, over a period of 1,500 years prior
to the discovery of America that the rights of the ancient possessors were specific and
could not be ignored by a just occupier. The following was the rationale:

The roving of the erratic tribes over wide extended deserts does not formed a
possession which excludes the subsequent occupancy of immigrants from countries
overstocked with inhabitants. The paucity of their numbers in their mode of life.
render them unable to fulfill the great purposes of the grant by the King to the
Proprietary of Marylandl. Consistent, thererfore, with the great Charter to manking,
they (Tribes) may be confined within certain limits. Thelr rights to the privileges of
man nevertheless continue the same: and the Colonists who conciliated the affections
of the aborigines, and gave a consideration for their territory, have acquired the praise
aue to hurnanity and justice. Nations, with respect to the several communities of the
earth, possessing all the rights of man, since they are aggregates of man, are governed
by similar rules of action. Upon those principles was founded the right of emigration
Of old: ypon those principles the Phenicians and Greeks and Carthagenians settied
Coloniies in the wilds of the earth.... In a work treating expressly of original titles to
Land It has been thought not amiss to explain... the manner in which an individual
obtaining from his Sovereign an exclusive licence, with his own means, to lead out and
plant a Coloriy in a region of which that Sovereign had no possession, proceeded to
availl himself of the privilege or grant, and to reconicile or subject to his views the
people occupying and claiming by natural right that Country so bestowed... i
particular, an history, already referred to, of the Americans settlernents, written in
1671, after speaking of the acquisition of St. Mary's continues ‘and it hath been the
general practice of his Lordship and those who were employed by him in the planting
Of the said province, rather to purchase the natives' interest... than to take from therm
by force that which they seem to call their right and inheritance, to the end all disputes
might be removed touching the forcible encroachment upon others, against the Law
Of nature or nations... When the earth was the general property of mankind, mere
occuparncy conferred on the possessor such an interest as it would have been uryust,
because contrary to the Law of Nature, to take from him without his consent: and this
state has been happily compared to a theatre, cormmon to al; but the individual,
having appropriated a place, acquires a privilege of which he cannot be dispossessed
without inyustice: ... the Grant [to Lord Baltimorel comprehended ‘all Islands and Islets
within the limits aforesaid, and all Islands and etc. within ten marine leagues of the
Eastern Shore, with all Ports, Harbors, Bays, Rivers, and Straits, belonging to the region
or Islands arforesaid, and all the soil, plains, woods, mountains, marshes, Lakes, Rivers,
Days, and Straits, with the fishing of every kind, within the said limits: all mines of
whatsoever kind, and patronage and advowson of &l Churches. Lord Baltimore ... was
invested with all the Rights, Jurisdictions, Privileges, Prerogatives, Royalties, Liberties,
Immunities, and Royal Rights and Temporal Franchises whatsoever, as well by sea as by
l1and, within the Region, Islands, Islets, and limits aforesaid...\Source: John Kilty. Land

Holder's Assistant and Land Office Guide.
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Office Guide,
Baltimore: G. Dobbin & Murphy, 1808. MSA SC 5165-4-1).; and

WHEREAS, 130 vears later the Proclamation of 1763 by King George Ill recognized title
to the land and resources reserved by the American Indians of no lesser character or
extent than the Charter to Lord Baltimore:

And wiiereas it (5 just and reasonabie, @nd essertial [o our interest, and the Security of
our Cofones, that the several Nations or Tribes of Indians with whom We are connected.
and who live under our Protection, should not be molested or disturbed in the
Possession of such Parts of Our Dominions and Territories as, not having been ceded to
or purchased by Us, are reserved to them, or any of them, as their Hunting Grounds --
We do thererore, with the Advice of our Privy Countil, ceclare It to be our Royal Will and
Pleasure, that no... Governor or Commanader in Chief in any of our other Colonles or
Plantations in America do presume for the present, and until our further Pleasure be
known, to grant Warrants of Survey, or pass Patents for any Lands beyond the Heads
or Sources OF aniy of the Rivers which fall into the Atiantic Ocean from the west and
North West, or upon any Lands whatever, which, not having been ceded to or
purchased by Us as aforesald, are reserved to the said indians, or any of them. And We
do further declare it to be Our Royal Wil and Pleasure, for the present as aforesaid, to
reserve under our Sovereignty, Protection, and Dominion, for the use of the said
Indians, ... all the Lands and Territories lving to the Westward of the Sources of the
Rivers which fall into the Sea from the West and North West as aforesaid. And We do
hereby strictly forbid, on Pain of our Displeasure, all our loving Subjects from making
any Purchases or Settlements whatever, or taking Possession of any of the Lands above
rese/ved, without our especial leave and Licerice for that Purpose first obtained. And
We ao further strictiy erjoin and require alf Persons whatever who have elther wilfully
or inadvertently seated themselves upon any lands within the Courtries above
described. or upon any other Lands which, not having been ceded to or purchased by -
Us, are stlll reserved to the said Indians as aforesaid, forthwith to remove themselves
from such Settlements. And whereas great Frauds and Abuses have been committed
i1 purchasing Lands of the Indjans, to the great Prejudice of our Interests. and to the
great Dissatistaction of the said Indians: In order, therefore, to prevent such
Irreguiarities for the future, and to the end that the Indians may be convinced of our
Justice ana agetermined Resolution to remove ail reasonable Cause of Discontent, we
do, with the Aavice of our Privy Council strictly enfoin and require, that no private
Person do presume to make any purchase from the said indians of any Lands reserved
Lo the said Indians, within those parts of our Colories where We have thought proper
to allow Settlernent: but that, if at any Time any of the Said Indians should be inclined
to dispose of the said Lands, the same shall be Purchased only for Us, in our Name, at
some public Meeting or Assermbly of the sald indians, to be held for that Purpose by the
Governor or Commander in Chief of our Colony respectively within which they shall lie:
and in case they shall lie within the limits of any Proprietary Government, they shall be
purchased only for the Use and in the name of such Proprietarfes, conformable to such
Directions and Instructions as We or they shall think proper to give for that PUrpose....

Given at our Court at St. Jarnes's the 7th Day of October 1763, in the Third Year of our
refign.

COD SAVE THE KING: and
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WHEREAS, after the American Revolution and consistent with' the foregoing, the
United States Supreme Court by 1832 relied upon the ancient concepts of its
predecessor Great Britain and recognized the property rights of Indians in the classical
Case of Worcester v. the State of Georgia: \

America, separated from Europe by a wide ocean, was inhabited by a distinct people,
divided into separate nations, independent of each other and of the rest of the worlc,
having Institutions of their own and governing themselves by their own laws. It is

difficult to comprehend the proposition, that the inhabitants of either quarter of the

alobe cotlld have /'lgh_f il fe nr/n/nnl olaims of dominion pvor tha inhabitantc of the nfhar
orover the 1ands they occupied: or that the discovery of efther by the other sﬂou/d
agive the discoverer rights in the country discovered, which annulled the pre-existing

rights of its ancient possessors. (6 P 515, p. 543)

... This principle, ackrnowledgead by all Europeans, because it was the interest of s/l to
acknowledge It, gave to the nation making the discovery, as its inevitable consequence,
Lhe sole right of acquiring the soil and making settiemnents on Iit. It was an exclusive
principle which shut out the right of competition among those who had agreed to it:
not one which could annul the previous rights of those who had not agreed {o it It
reguiated the right given by discovery among the: -European discovers; but could not
affect the rights of those already in possession, either as aboriginal occupants, or as
“occupants by virtue of a aiscovery made before the memory of man.....

... This Soif was occupied by numerous and warlike nations, equally willing and able to
defend their possessions. The extravagant and absurd idea, that the feeble settlements
made on the sea-coast, or the companies under whom they were made, acquired
legitimate power by them to govern the people, or occupy the lands from sea to sea,

aid not enter the mind of any man. They were well understood to convey the title
which, according to the common law of European sovereigns respecting Armerica, they

might rightyully convey, and no more. This was the exclusive right of purchasing such

lands 3s the natives were willing to sell. The Crown could not be understood to grant
what the Crown did not effect to claim; nor was it so understood,
(6 P 515, p. 544-545) (Emphasis supplied); and

WHEREAS, the principles in the case of Worcester v. Georgia are ancient as shown
above and are the foundation of the principles announced by the U. S. Supreme Court
three quarters of a century later relating to the Yakima Indian Nation in the case of
United States v. Winans (798 U.S. 371). Title of the Indians in their property rights was
fully acknowledged, and the Treaty was interpreted as a grant of property to the
United States in the area not reserved by the Tribe to itself.

The right to resort to the fishing places in controversy was a part of larger rights
possessed by the Indians, upon the exercise of which there was not a shadow of
impediment, and which were not less necessary to the existence of the Indians than
Lhe atmosphere they breathed. New conditions came into existence, to which those
rights had to be accornmodated. Only & limitation of thern, however, was necessary

and intended, not a taking away. }n other words the Treaty was not a grant of rights to

the Indians, but a grant of rights from them - a reservation of those not qranted,
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{Emphasis supplied); and

U WHEREAS, the Supreme Court case of Henry Winters v. United States (207 US 564)
found that reservation of water for the purposes of civilization was implied in the

establishment df the Reservations:

The Reservation was a part of a very much larger tract which the Indians had the right
Lo occupy and use and which was adequate for the habits and wants of a nomadic and
uncivilized people. It was the policy of the Govemment. it was the desire of the Indiarns,

Lo change those thiabits and to become a pastoral and civilized peopie. if they shodid
become such the original tract was too extensive, but a smaller tract would be
adequate witha change of conditions. The lands were arid and, without irrigation, were

practically valueless.
... That the Government did reserve them we have decided, and for a use which would

be necessarily continued through years. This was done May 1, 1888, [at Fort Belknap]
and it would be extreme to believe that within a vear later fwhen the state of Montana

was _created] Congress destroyed the Reservation and took from the Indians the
consideration of their grant. leaving them a barren waste - Look from them the mearns
of continuing their old habits, vet did not leave them the power to change to new

~ones.”(207 U S 574, p. 576 577); and

WHEREAS, the case of United States v. Ahtanum Irrigation District (236 Fed 2nd 324,
1956) applied the Worcester-Winans-Winters concepts on Ahtanum Creek, tributary
to the Yakima River and northern boundary of the Yakima Indian Reservation:

(') The record here shiows that an award of sufficient water to irrigate the lands served by
the Ahtanum Indian irrigation project system as conternplated in the year 1915 would
take substantially all of the waters of Ahtanum Creek. It does not appear that the

- waters decreed to the Indians in the Winters case operated to exhaust the entire fiow
of the Milk River, but, If so, that Is merely the consequence of it being a larger stream.
As the Winters case, both here and in the Supreme Court, shows. the Indians were
awarged the paramount right reqaraless of the quantity remaining for the use of white
settlers. Our Conrad Inv. Co. Case, supra, held that what the non-indian appropriators
may have Is only the excess over and above the amounts reserved for the Indians. It
is plain that If the amount awarded the United States for the benefit of the Indians in
the Winters Case equaled the entire flow of the Milk River, the decree would have been

no different. (236 F. 2nd 321, p. 327) (Emphasis supplied); and

WHEREAS, these concepts were further advénced in Arizona v Calffornia, 373 U.S. 546,
596-601 (1963):

The Master found as a matter of fact and /aw that when the United States created
these reservations or added to them, it reserved not only land but also the use of
enough water from the Colorado [Riverl to irrigate the irrigable portions of the
\ reserved lands. The aggregate quantity of water which the Master held was reserved
for all the reservations is about 1,000,000 acre-feet to be used on around 135,000

irrigable acres of land....
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It Is impossible to believe that when Congress created the Great Colorado River indian
reservation and when the Executive Department of this Nation created the other
reservations they were unaware that most of the lands were of desert kind - hot
scorching sands -- and the water from the River would be essential to the life of the
Indian people and to the animals they hunted and crops they raised. We follow it
[Winters] now and agree that the United States did reserve the water rights for the
Indians effective as of the time Indian Reservations were created. This mearns, as the
Master held, that these water rights, having vested before the Act [Boulder Canyon
Praject Act] became effective on June 25, 1929, are present perfected rights and as
such are entitled to priority under the Act. We also agree with the Masters conclusion
as to the quantity intended to be reserved. He found that water was intended to
satisfy the future as well as present needs of the Indian reservations.... We have
concluded, as did the Master, that the only feasible and fair way by which reserved
water for the reservations can be measured is irrigable acreage. The various acreage
ofirrigable land which the Masterfound to be on the different reservations we find to

be reasonable: and

General Nature of Attacks on Winter Doctrine

WHEREAS, notwithstanding the injunctions of lord Baltimore, King George It and
favorable decisions of the United States Supreme Court, in practice, Congress, the
executive branch and the judiciary have (1) limited Indian reserved water rights, (2)
suppressed development of indian reserved water rights, and (3) permitted reliance
by state, federal, environmental and private interests on Indian water, contrary to
trust obligations. The federal policy has clearly been .. flow best to transfer Indian
lands and resources to non-indians... rather than to preserve, protect, develop and
utilize those resources for the benefits of the Indians.

- With an opportunity to study the history of the Winters rule as it has stood row for
nearly 50 years, we can readily percelve that the Secretary of the Interior, in acting as
he did, improviaently bargained away extremely valuable rights belonging to the
indians.... viewing this contract as an improvident disposal of three quarters of that
which justly belonged to the Indians, it cannot be said to be out of character with the
sort of thing which Congress and the Department of the Interior has been doing
throughout the sad history of the Government's dealings with the indians and Indian

tribes. That history largely supports the statement: From the very beginnings of this
nation, the chief issue around which federal indian policy has revolved has been, not
how to assimilate the Indian nations whose lands we usurped, but how best to transfer
Indian lands and resources to non-indians. (United States v Ahtanum lrrigation

District, 236 F. 2nd 321, 337); and

WHEREAS, the McCarran Amendment interpretation by the United States Supreme
Court, if not in error, is a further example of the contemporary attack on Indian water
rights. The discussion of the McCarran Amendment here is intended to show why
tribes are (1) opposed to state court adjudications and (2) negotiated settlements
under the threat of state court adjudication. In 1952 the McCarran Amendment, 43

U.S.C. 666 (a), was enacted as follows:
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WHEREAS, the McCarran Amendment has been interpreted bythe U.S. Supreme Court
1o lcuuu re the dUJUUlLdLIUH or Hldlan waler Hg“Lb in state courts. Arizona v Sari Carios

Consent is given to join the United States as a defendant in any suit (1) for the
adjudication of rights to the use of water of a River system or other source, or (2) for
the administration of such rights, where it appears that the United States Is the owner
or in the process of acquiring water rights by appropriation under State law, by
purchase, by exchange or otherwise, and the United States is a necessary party to such

suit: and

Apache Tribe, 463 U.S. 545,564,573 (1981) held:

WHEREAS, in Arizona, Montana and othgr states, general water right adjudications to
quantify Winters Doctrine rights are ongoing. For example in the state of Montana:

A2-250

We are convinced that, whatever limitation the Enabling Acts or federal policy may
have originally placed on State Court jurisdiction over indian water rights, those
limitations were removed by the McCarran Amendmernt.

In dissent, however, Justice Stevens stated:

To justify Virtual abandonment of Indian water right claims to the State courts, the
majority refies heavily on Colorado River Water Conservancy District, which in turn
discovered an affirmative policy of federal judicial application in the McCarran
Amenament. | continue to believe that Colorado River read more into that
amendment that Congress intended... Today, however, on the tenuous foundation of
apercejved congressional intent that has never been articulated in statutory language
or legisiative history, the Court carves out a further exception to the virlually
unfiagging obligation of Federal courts to exercise their jurisdiction. . The Court does
not -- and cannot -- claim that it is faithiully rollowing general principles of law... That
Amenadment s a waiver, not a8 command. It permits the United States to be joined as
a defendant in state water rights aqjudications; it does not purport to diminish the
United States right to litigate in a federal forurm and it is totally silent on the subject
ofindian tribes rights to litigate anywhere. Yet today the majority somehow concludes
that it commands the Federal Courts to defer to State Court water right proceedings,

even when Indian water rights are involved: and

(1) the state of Montana sued all tribes in a McCarran Amendment proceeding..

(2) the State of Montana established a Reserved Water Rights Compact
Commission. The purpose of the Commission was to negotlate the Winters

Doctrine rights of the Montana tribes.

(3) the Department of Interior has adopted a negotiation policy for the
settlement of Indian water rights. The United States Department of Interior has
a negotiating team which works with the Montana Reserve Water Rights
Compact Commission and Indian tribes, some forced by the adjudication in
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state court, to negotiate, while others are willing to negotiate.

(4) the Department of Interior makes all necessary funding available to any Tribe
willing to undertake negotiations. A Tribe re%Jsing to negotiate cannot obtain
funding to protect and preserve its Winters boctrine water rights.

(5) upon reaching agreement between the State of Montana and an Indian
tribe, congressional staff are assigned to develop legislation in the form of an
Indian water rights settlement that may or may not involve authorization of
federal appropriations to develop parts of the amount of Indian water agreed
upon between the Tribe and the State or for other purposes.

(6) in the absence of the desire of a Tribe to negotiate, the State of Montana
will proceed to prosecute its McCarran Amendment case against the Tribe; and

WHEREAS, this process relies on ongoing litigation to accomplish negotiated
settlements of Winters Doctrine Indian water rights. The process is held out to be a
success by the state and federal governments. However, comparison with the taking
of the Black Hills from the Great Sioux Nation, the taking of the Little Rocky Mountains
from the Fort Belknap Indian Reservation and the taking of Glacier Park from the
Blackfeet are valid comparisons. There are elements of force and extortion in the

process; and

WHEREAS, in the Wind River adjudication, 753 P. 2nd 76, 94-100 (WY 1988), the State
of Wyoming utilized the McCarran Amendment to drastically diminished the Arapaho
and Shoshone Winters Doctrine water rights in the Big Horn River Basin. The Wyoming

Supreme Court found as follows:

The quantity of water reserved is the amount of water suffcient to fulfill the purpose
Of the lends set aside for the Reservation.

* %k %k

The Court, while recognizing that the tribes were the beneficial owners of the

reservations timber and mineral resources... and that it was kniown to all before the
Lreaty was signed that the Wind River Indian Reservation contained valuable minerals,

nonetheless concluded that the purpose of the reservation was agricultural. The fact
that the Indians fully intended to continue to hunt and fish does not alter that
conclusion.... The evidence is not sufficient to imply a fishery flow right absent a treaty
bprovision.... The fact that the tribes have since used water for mineral and industrial
purposes does not establish that water was impliedly reserved in 1868 for such uses.

The District Court did not err In denying a reserved water right for mineral and
Inaustrial uses... the District Court did not err in holding that the Tribes and the United
States did not introduce sufficient evidence of a tradition of wildlife and aesthetic
preservation that would justify finding this to be a purpose for which the Reservation
was created or for which water was impliedly reserved... not a single case applying the

11
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reserved water right doctrine to groundwater s cited to us.... In Colville Confederated
Tribes v, Walton, supra, 547 F 2d 42, there is slight menition of the groundwater aquifer
and of pumping wells, Id at 52, but the opinion does not indicate that the wells are a
source of reserved water or even aiscuss a reserve groundwater right.... The District

Gourt did not err in deciding there was no reserved groundwater right: and

WHEREAS, the statement by the Wyoming Supreme Court that CoNille does not
discuss a reserved water right to groundwater is in error, for Colville did decree

reserved groundwater rights; and

WHEREAS, the Wind River case must be carefully examined by all tribes, including
those of the Missouri River Basin. The single purpose of the Wind River Indian
Reservation recognized by the Wyoming Supreme Court was limited to agricuiture:
severely limited relative to the... Rights Jurisdictions, Privileges, Prerogatives,
Royalties, Liberties, Immunities, and Royal Rightsand Temporal Franchises whatsoever,
... Within the Region, ..comprehending... gi-the soil plains, woods, mountains,
marsties, Lakes, Rivers, Days, and Straits, with thefishing of every kind, within the said
Amits; all mines of whatsoever kind...received by from the King by Lord Baltimore in
the Proprietary of Maryland, which were, nevertheless, subject to purchase from the
Native possessors. The Arapaho and Shoshone must have believed that the purpose
Of the reservation was to provide a permanent home and abiding place for their
present and future generations to engage and pursue a viable economy and society.
Despite existing oll and gas resources, they were denied reserved water for mineral
purposes. Despite the need for industry in a viable economy, they were denied
reserved water for industry. Despite a tradition of hunting and fishing, they were
denied reserved water for wildlife and aesthetic preservation. Despite the existence
of valuable forests, they were denied reserved water for this purpose. Despite the
existence of valuable fisheries, established from time immemorial, they were denied

a reserved water right to sustain their fisheries; and

WHEREAS, the United States Supreme Court reviewed the Wind Riverdecision on the
following question:

In the absence of any demonstrated necessity for sdditional water to fulfill reservation
purposes and in presence of substantial state water rights long in use on the
reservation, may reserved water rights be implied for all practicably irrigable lands

within reservation set aside for specific Tribe? 57 LW 3267 (Oct. 11, 1988); and

WHEREAS, acting without a written opinion and deciding by tie vote, the United States
Supreme Court affirmed the decision of the Supreme Court of the State of Wyoming
and rejected the thought process presented in the question above that the Tribes
needed no additional water than the amount they were using and that state created
water rights with long use should not be subjected to future Indian water rights. But
a change in vote by a single justice would have reversed the decision and severely

12

A2-252



brownj
A2-252


constricted the benefits of the WintersDoctrine to the Indian people, a subject to be
discussed further. The decision is limited to the State of Wyoming on critical issues,
namely that Indian reserved rights do not apply to groundwater; the absence of a
reserved water right for forest and mineral purposes; the absence of a reserved water
right for fish, wildlife and aesthetic preservation; and a reduction of the Tribes claims
to irrigation from 490,000 to less than 50,000 acres; and

WHEREAS, the acreage for irrigation finally awarded to the Wind River Tribes for future
purposes was 48,097 acres involving approximately 188,000 acre-feet of water

annually: ’

In determining the Tribes claims to practicably irigable acreage, the United States
ltrustee for the tribes] began with an arable land-base of approximately 490,000 and
relied on its experts to arrive at over 88,000 practicably irrigable acres. The claim was
further *trimmed” by the United States to 76,027 acres for final projects. The acreage
was further reduced during trial to 53,760 acres by Federal experts with a total annual
aiversion requirement of about 210,000 acre-feet. (Teno Roncalio, Special
Master. In Re: The General Adjudication of All Rights to the Use of Water
in the Big Horn River System and All Other Sources, State of Wyoming,
Concerning Reserved Water Right Claims by and on Behalf of the Tribes
of the Wind River Indian Reservation, Wyoming, Dec. 15, 1982, pp. 154

and 157); and

WHEREAS, the purposes of reservation issue addressed by the Wyoming courts
evolved from the 1978 United States Supreme Court case, United States v. New
Mexico (438 U.S. 696), involving the water rights of the Gila National Forest:

The Court has previously concluded that Congress, in giving the President the power
Lo reserve portions of the federal domain for specific federal purposes, impliedly
authorized him to reserve “sppurtenant water then unsppropriated to the extent
needed to accornplish the purpose of the reservation.”.. The Court has repeatedly
emphasized that Congress reserved *only that amount of water necessary to fulfill the
burpose of the reservation, no more.".. Where water is only valuable for a secondary
use of the reservation, however, there.arises the contrary inference that Congress
intendea, consistent with its other views, that the United States would acquire water
in the same manner as any other public or private appropriator.... The legislative
debates surrounding the Organic Administration Act of 1897 and its predecessor bilis
demonstrate that Congress intended national forests to be reserved for only two
purposes -- “to conserve the water flows, and to furnish a continuous supply of timber
forthe people.”... Not only is the Government's claim that Congressintended to reserve
water for recreation and wildlife preservation inconsistent with Congress'’s failure to
recognize these goals as purposes of the national forest. it would defeat the very
purpose for which Congress did intend the national forest system.... While Congress
intended the national forest to be put to a variety ofuses, including stockwatering, not
inconsistent with the two principal purposes of the forest, stock watering was not,

Itself; a diirect purpose of reserving the land- and

WHEREAS, there may be debate with respect to the purposes for which a national
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forest was created and for which purposes water was reserved, but it is a *slender
reed” upon which to found a debate that when Indian reservations were established
by the Indians or Great Britian or the United States, the purpose of establishment
might vary among the Indian reservations; and, depending upon that purpose, the
Indians would be limited in the beneficial uses to which water could be applied. Indian
neighbors could apply water to any beneficial purpose generally accepted throughout
the Western United States, but Indians could not. It is inconceivable that an Indian
Reservation was established for any other “purpose” than an “Indian” reservation or
that each Reservation was established for some arcane reason other than the pursuits
of industry, self-government and all other activities associated with a modern,
contemporary and ever-changing society embracing all of the ... Rights, Jurisdictions,
Privileges, Prerogatives,... and Temporal Franchises whatsoever, ... within the Regrlon,
.comprehending... @/l the soil, plains, woods, mouritains, marshes, Lakes, Rivers, Days,
and Stralts, with the fishing of every kind, within the said fimits- all mines of

whatsoever kind: and

WHEREAS, nevertheless, the Wyoming courts relied upon the “purposes” argument
to exclude water reserved for the pursuit of many of the arts of civilization....
industry, mineral development, fish, wildlife, aesthetics... on the basis that the
purpose of the Wind River Indian Reservation was limited to an agricultural purpose
absent specific Treaty language to the contrary. As crude as this conclusion may be,
however, Tribes of the Missouri River basin and throughout the Western United States
are faced with the “purposes” limitation originally applied in 1978 to national forests;

and

WHEREAS, if there may be a question that the issue ended in Wyoming, it is only
necessary to examine the state court general adjudication process in Arizona. A June
2000 pretrial order by the Special Master in the General Adjudication of All Rights to

Use Water in the Gila River System and Source summarizes the issues as follows:

... Does the ‘primary-secondary® purposes distinction, as announced by the U.S.
Supreme Court in United States v. New Mexico, 438.5. 696 (1978), apply to the water
rights claimed for the Gila River indian Reservation?...

.... The State Litigants takes the position that the distinction does apply.

... If the ‘primary-secondary’ purposes distinction does apply to the Gila River Indlian
Reservation, what were the primary and secondary purposes for each withdrawal or
designation of land for the Gila River Indian Reservation? May the Reservation have

more than one ‘primary” purpose?....

... 1The Slate Litigants takes a position that the federal government withdrew or
designated land to protect existing agriculture, create a buffer between the
community and rion-indians who were settling in the area, provide substitute
agricultural Iand's when non-indians encroached on existing Indian agricultural lands,

and provide for other specific economic activities such as grazing; and

14

A2-254



brownj
A2-254


WHEREAS, the restriction or limitation of indian water rights in the Missouri River basin
is nOt confined to a federal denial of them in federal actions, such as the Master
Manual and endangered species consultatiqn. The limitations are expected to grow
and expand from these federal actions. Indiar water right opponents will concentrate
on the language of United States v. New Mexico that “..only that amount of water
necessary to fulfill the purpose of the reservation, no more... has been reserved by the
Tribes or the United States on behalf of the tribes. The effort will be to first limit the

purposes for which an Indian reservation was established and second limit the amount

of water necessary to fulfil that purpose. If, for example, opponents could
successfully argue that the purpose of an Indian reservation in the Missouri River Basin
was primarily a “permanent homeland” and that agriculture was secondary, they
would further argue that the amount of water reserved was limited to domestic uses,

and no water was reserved for irrigation; and

WHEREAS, Cappaert v. United States (426 U.S. 128, 1976) was the basis, in part, for
the decision in United States v. New Mexicodiscussed above. Here again the purposes
of a “federal" reservation (as distinguished from a reservation by indians or a
reservation by the United States on behalf of Indians) and the use of water for that
purpose is the subject. But the Cappaert decision is helpful in showing the extreme
interpretations to which the State Court in Wyoming went in its Wind River decision:

....The District Court then held that, in establishing Devil's Hole as a national
monument, the President reserved appurtenant. unappropriated waters necessary to
the purpose of the reservation; the purpose included preservation of the pool and
pupfishint.... The Court of Appeals for the Ninth Circuit affirmed... holding that the
‘implied reservation of water' doctrine applied to groundwater as well as surface

water...and

WHEREAS, the purpose of establishing the national monument was clearly limited --
to preserve the Devil's Hole pupfish, which rely on a pool of water that is a remnant
of the prehistoric Death Valley Lake System an object of historic and scientific interest.
This is not an Indian reservation which embraces all of the purposes related to
civilization, society and economy. Yet, Wyoming seized on the concept of an Indian
reservation with purpose limited in the same manner as a national forest or a national
monument. Note, however, that the Wyoming case (1988) grasps at the purposes
argument to diminish the Indian water right but ignores the damaging aspect of
Cappaert (1976) that reserved water concepts apply to groundwater as well as surface
water. Not only did Wyoming ignore Colville Confederated Tribes, it ignored Cappaert.
Recently, the Arizona Supreme Court, after considering the Wyoming decision, could
not countenance a similar decision in Arizona, specifically rejected the Wyoming

decision and found as follows:
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..the trial court correctly determined that the federal reserved water rights doctrine
applies not only to surface water but to groundwater...and... holders of federal reserved
rights enjoy greater protection from grounawater pumping than do holders of state

law rights...; and

A
WHEREAS, similarly, Wyoming ignored Cappaert, a U.S. Supreme Court decision about
federally reserved water rights in a National Monument in Nevada, where Cappaert
specifically rejected the concept of “sensitivity” or balancing of equities when water
is needed for the purpose of a federal or Indian Reservation. In Cappaert the Court
Cited the wintersaecision as a basis for rejecting the notion of Nevada that competing
interests -must-be balanced between federal (or Indian) reserved water rights and
competing non-federal (or non-Indian) water rights. Wyoming returned to the U.S.
Supreme Court seeking a more favorable decision respecting “sensitivity” than

provided by Cappaert:

Nevada argues that the cases establishing the doctrine of federally reserved water
rights articulate an equitable doctrine calling for a balancing of competing interests.

However, an examination of those cases shows they do not analyze the doctrine in
terms of @ balancing test. For example, in Wintersv. United States, supra, the Court did
not mention the use made of the water by the upstream landowners in sustaining an
injunction barring their diversions of the water. The "Statement of the Case" in Winters
notes that the upstream users were homesteaders who had invested heavily in dams
Lo divert the water to irrigate their land, not an unimportant interest. The Court held
that, when the Federal Governiment reserves land, by implication, it reserves water

rights sufficient to accormnplish the purposes of the reservation; and

WHEREAS, the United States Supreme Court reviewed the decision of the Wyoming
Supreme Court and upheld the decision by a tie vote as discussed above. However,

the magjority of the court had apparently been swayed by the Wyoming argument:...
Inthe absence of any demonstrated necessity for additional water to fulfill reservation purposes and
In presence of substantial state water rights fong in use on the reservation, may reserved water rights

be Implied for all practicably irrigable lands within reservation set aside for specific Tribe?... and had
prepared a draft opinion referred to by the Arizona Supreme Court as the “ghost”
opinion. The draft opinion was apparently not issued because Justice Sandra Day

0°Connor, author of the “ghost” opinion on behalf of the majority, disqualified herself

because she learned that her ranch had been named as a defendant in the Gila River
adjudication in Arizona. Despite more than 350 years of understanding of justice and -
law relating to Indian property, the 0‘Connor opinion would have destroyed the basic

tenets of the Winters Doctrine:
... The PIA standard Is not without defects. It is necessarily tied to the character of
/1ana, and not to the current needs of Indians living on reservations....And because it

looks to the future, the PIA standard, as it has been gpplied here, can provide the
Tribes with more water than they need at the time of the quantification, to the
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detriment of non-indian appropriators asserting water rights under state Iaw....this
Court, however, has never determined the specific attributes of reserve water rights
— whether such rights are subject to forfelture fornonuse or whether they may be sold
or leased for use on or off the Reservation....Despite these flaws and uncertainties, we
aecline Wyoming's invitation to discard the PIA standard... The PIA standard provides
some measure of predictability and, as explained hereafter, is based on objective
factors which are familiar to courts. Moreover no other standard that has been
suggested would prove as workable as the PIA standard for determining reserve water

rights for garicuftural reservations....we think Master Roncolio and the Wyoming
Supreme Court properly identified three factors that_must_be considered in

QelEriig whethicr lands wihich hiave itever beeiiiigated shouid be inclided as PiA:

the arability of the lands. the engineering feasibility (based on current technology) of
necessary future frrigation projects, and the economic feasibility of such projects
(based on the profits from cultivation of future lands and the costs of the project...

Master Roncolfo found...that economic feasibility will turn on whether the land can be
Irrigated with a benefit-cost ratio of one or better....Wyomning argues that our post-
Arizona | cases, specifically Cappaert and New Mexico, indicate that quantification of
Indian reserved water rights must entail sensitivity to the impact on state and private
appropriators of scarce water under state law.... Sensitivity to the impact on prior
appropriators necessarily means that “there has to be some degree of pragmatism * in
determining PIA....we think this pragmatism involves a “practical” assessment — a
aetermination apart from the theoretical econormic and engineering reasibility — of the
reasonable likelihood that future irrigation projects, necessary to enable lands which
have never beenirrigated to obtain water, will actually be built....no court has held that

. the Government is under a general legal or fiduciary obligation to build or fund
Irrigation projects on Indian reservations so that irrigable acreage can be effectively

.....

era of budget deficits and excess agricultural production, government officials have
o choose carefully what prajects to fund in the West. ... Thus, the trier of fact must
examine the evidence, if any, that additional cultivated acreage Is needed to supply
food or fiber to resident tribal members, or to mest the realistic needs of tribal
members to expand their existing farming operations. The trier must also determine
whether there will be a sufficient market for, or ecortomically productive use or, any
crops that would be grown on the additional acreage....we therefore vacate the
Juagmentinsofar as it relates to the award of reserved water rights for future lanads and
remand the case to the Wyorning Supreme Court for proceedings not inconsistent with

this opinion; and

WHEREAS, the United States Supreme Court has virtually unlimited power to arrive at
unjust decisions as evidenced by the Dred Scott decision, and the opinion of the

minority would have had no force and effect in Wyomingas given by Justice Brennan:

...Inthe Court might well have taken as its motto for this case in the words of Matthew
25:29: “but from him that has not shall be taken away even that which he has.” When
the Indian tribes of this country were placed on reservations, there was, we have held,

sufficient water reserved for them to fulfill the purposes of the reservations. In most
cases this has meant water to irrigate their arable lands.... The Court now proposes, in
effect, to penalize them for the lack of Government investment on their reservations
by Laking from them those water rights that have remained theirs, until now, on paper.

The requirement that the tribes demonstrate a “reasonable likelihood” that irrigation
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projects already determined to be economically feasible will actually be built -
gratuitously superimposed, in the name out “sensitivity” to the interests of those who
compete with the Indians for water, upon a workable method for calculating
practicably irrigable acreage that parallels government methods for determining the
reasibilfity of water projects for the benefit of non-indians - has no basis in law or L\

Justice: and

WHEREAS, whether inspired by the “ghost” opinion of Justice 0’Connor or not, the
Arizona Supreme Court held arguments in February 2001 on the issue of: "what is the

appropriate standard to be applied in determining the amount are water reserved for

federallands?”, particularly Indian lands, which were not reserved by the United States
for the Standing Rock Sioux Tribe but were, rather, reserved by the Tribe by its ancient
ancestors from time immemorial. The outcome by the Arizona Supreme Court is
immaterial but provides the question for review by the United States Supreme Court
with full knowledge from the “ghost” opinion of the probable outcome. The Salt River
Project and Arizona, principal losers in Arizona v California | make the following
arguments in Gila River against Indian reserved rights to the use of water:

...Under the United States Supreme Court’s decision in_United States v New
Mexico..., all federal land with a dedicated federal purpose “has reserved to it
that minimurm amount of water which is necessary to effectuate the primary
purpose or the land set aside. * Judge Goodfarb aiso found, however, that this
‘purposes” test does not apply to Indian reservations. Instead, he held that.
for Indian reservations, “the courts have drawn a ciear and distinct line”...that
manaates that reserved rights for all Indian reservations must be quantifed
based on the amount of “water necessary to irrigate all of the practicably
irrigable acreage (PIA) on that Reservation” without considering the specific.
purposes for which the Reservation was created.... this interlocutory proceeding
with respect to Issue 3 arose because Judge Goodfarb incorrectly ruled (as a
matter of law and without the benefit of any factual record, briefing, or
argument) that PIA applies to all indian reservations...

....as shown below, the Supreme Court in that case [Arizona Il and the courts
in all reported decisions since that time, have applied the following analysis:
1irst, review the historical evidence relating to the establishment of the
Reservation and, from that evidence, determine the purposes for which the
Specific land in question was reserved (g question of fact). Second, determine,

based upon the evidence, the minimum quantity of water necessary to carry
out those purposes (@ mixed question of law and fact). ...and in Colville
Confederated Tribes V. Walton, for instance the ninth circuit stated:. “to
identify the purposes for which the Colville Reservation was created, we
consiger the document and circumstances surrounding its creation, and the
history of the Indians for whom it was created. We also consider their need to
maintain themselves under changed circumstances.

...the Zuni Reservation in northeastemn Arizona, for example, was established
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by Congress expressly “for religious purposes.”.. the original 1859 creation of
Lhe Gila Reservation and each of the seven subsequent additions had different
rationales and were intended to address aifferent purposes or combinations of
purposes (e.g. protecting existing farmiands, adding lands for grazing,
including lands irrigated by Indians outside the Reservation as part of the

Reservation...

....In addiition to varying in size, indian reservations also vary in location and
terrain. Keservations in Arizona, for instance, run the gamut from aesert fow
lands to the high mountains and everything in between, Certain reservations
along the Colorado River include fertile but arid river bottom land and were
created for the purpose of converting diverse groups of “nomadic” indians to
a ‘Civilized” and agrarian way of life...other reservations, such as the Navajo
Reservation in extreme northeastern Arizons, consist largely of “very high
Plateaus, fiat-top mesas, inaccessible buttes and aeep canyons. “....there can
be little aoubt that the PIA standard works to the aavantage of tribes inhabiting
alluviurn plains or other refatively fiat lands agjacent to stream courses. In
contrast, tribes inhabiting mountainous orother agriculturally marginal terrains
are at a severe disadvantage when it comes to agemonstrating that their lands

are practicably irrigable....

...Lhe special master [Arizona Il conducted a lrial, accepted and reviewed
substantial evidence regarding the purposes of the five Indian reservations at
issue in that case, made factual findings as to purposes, and only then found
that the minimum amount of water necessaryto carry out those pUmoses was
best determined by the amount of water necessary to irrigate ail ‘practicably
/rrigable” acres on those reservations. ....the special master stated: “moreover
the ‘practicably irrigable’ standard is not necessarily a standard to be used
in al] cases and when it is used it may not have the exact meaning It holas
in this case. The amount reserved in each case is the amount required to
make each Reservation livable,

...although the United States Supreme Court affirmed the Wyoming court’s
decision in that case without opinion, events surrounding that review shed
consiaerable fight on the Supreme: Court’s concerns about the continued
Viability of PIA as a standard, at least in the form it was applied in Arizona |

....several Justices challenged the United States’s derfense of PIA.... “at this

point, Chief Justice Rehnquist challenged the precedential validity of Arizona
! by noting that the opinion ‘contains virtually no reasoning’ and the Court
merely had accepted the special masters conclusion as to the PIA
Stanaard...arguing that Congress must of contemplated the size of the tribe
that would live on the Wind River Reservation, ...the Chief Justice stated that
he found it difficult to believe that ‘in 1868 Congress...should be deemed have
said we're giving up water to irrigate every - every inch of arable land. No
matter how large the tribe they thought they were settiing. Did they expect
Lo make some tribes very rich so that they can have an enormous export
business... in agricuftural products?” (State Litigant’s Opening Brief on
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Interlocutory Issue 3, Gila River Adjudication); and

Historical Analysis of Thought Processes Embraced by Master Manuall

WHEREAS, the means employed by the Corps of Engineers to deny consideration of
Indian water rights in the preparation of the Master Manual and those same means
employed by the Department of Interior to deny consideration of Indian water rights
in baseline environmental studies of endangered species have been presented. Also,
presented was the favorable body of law supporting the proper consideration of
Indian water rights followed by the denigration ofthat law in state court adjudications,
namely in Wyoming and, more recently, in Arizona. Briefly examined here are historical
examples of the diminishment of property rights by a superior force and the strikingly
similar arguments in support of that diminishment, and

WHEREAS, the concepts and techniques for diminishing the water rights of the

Standing Rock Sioux Tribe in the Missouri River, its tributaries and aquifers are not

novel. The colonization of Ireland by the English (circa 1650), for example, was
Justified in a manner that provides insight in the federal treatment of Indian water
rights in the Missouri River Basin. Sir Thomas Macaulay, a prominent English politician
in the first half of the 19™-century and one of the greatest writers of his or any other
era, rationalized the taking of land from the native Irish and the overthrow of King

James Il in 1692, which overthrow was due, in part, to the King's efforts to restore
land titles to the native Irish: (Sir Thomas Macaulay, 1848, 7he History of England,

Penguin Classics, pp 149-151)

To allay national animosity such as that which the two races [lirish and Englishl
inhabiting lreland felt for each other could not be the work of a few years. Yet it was
a work to which a wise and good Prince might have contributed muchy; and King James
1/ would have undertaken that work with advantages such as none of his predecessors
Or successors possessed. AL once an Englishman and a Roman Catholic, he belonged
half to the ruling and half to the subject cast, and was therefore peculiarly qualified to
be a mediator between them. Nor is it difficult to trace the course which he ought to
have pursued. He ought to have determined that the existing settiement of landed
property should be in violable: and he ought to have announced that determination
in such a manner as effectuslly to quiet the anxiety of the new proprietors. and to
extinquish any wild homes which the old proprietors might entertain. Whether. in the
great transter of estates, injustice had or had not béen committed, was immaterial,

The transfer, Just or unjust, had taken place so longaqo, that to reverse it would be to
unfix the founadations of society. There must be a time limitation to all riahts. After
thirty-five years of actual possession, after twenty-five years of possession solemnly
guaranteed by statute, arter innumerable leases and releases, mortgages and devises,

It was too late to search for flaws in titles. Nevertheless something might have been
aone to heal the lacerated feelings and to ralse the falfen fortunes of the Irish gentry.

The colonists were in a thriving condition. They had greatly improved their property
by buiflding, planting and fencing..... There was no doubt that the next Parljament
which should meet at Dublin, though representing almost exciusively the English
interest, would, in return for the King's promise to maintain that interest in ai its legal
rights, willingly grant to him a considersble sum for the purpose of indemnifving, at
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least in part, such native families as had been wrongfully despoiled.

Having done this, he should have labored to reconcile the hostile races to each other
by impartially protecting the rights and restraining the excesses of both. He should
have punished with equal severity that native who induiges in the license of barbarism
and the colonists who abused the strength of civilization..... no man who was qualified
for office by integrity and ability should have been considered as disqualified by

extraction or by creed for any public trust. It s probable that 3 Roman Catholic King,

with an ample revenue absolutely at his disposal, would, without much difficulty, have
secured the cooperation of the Roman Catholic prelates and priests in the great work
of reconciliation_ Much_however. might still have been left to the healing infllience
of time. The native race might still have had to learm from the colonists industry and
forethought, arts of life. and the lanquage of England. There could not be equality

between men who lived in houses and men who lived in sties, between men who were
fed on bread and men who were fed on potatoes, between men who spoke the noble

tongue of great philosophers and poets and men who, with the perverted pride,
boasted that they could not writhe their mouths into chattering such a jargon as that
in which the Advanicement of Learning and the Paradise Lost were written. Yet it is not

unreasonable to believe that if the gentie policy which has been described had been
steadlily followed by the government, all distinctions would gradually have been
effaced, and that there would now have been no more trace of the hostility which has

been the curse of Ireland ...and

WHEREAS, the Master Manual rationale... currently, such reserved or aboriginal rights of tribal
reservations have not been quantified in an appropriate legal forum or by compact with three
exceptions.... The Study considered only existing consumptive uses and depletions; therefore, no
potential tribal water rights were considered.... O the ESA rationale.... The environmental baseline
used In ESA Section 7 consultations on agency actions affecting riparian ecosystems should include for
Lhose consultations the full quantum of: (3) adfudicated (decreed) indian water rights; (b) Indian water
rights settlement act; and (c) Indian water rights otherwise partially or fully quantified by an act of
Congress... Blological opinions on proposed or existing water projects that may affect the future
exercise of senior water rights, including unadjudicated Indian water rights, should include a statermerit
that prafect proponents assume the risk that the future development of senior water rights may result
ina physical or legal shortage of water.... d0€s NOt represent a significant step forward from
that advanced by Macaulay given the opportunity of 150 years for refinement in
America. There cannot be significant differences between the statement of the Corps

of Engineers and the Macaulay logic; and

WHEREAS, it is material, not immaterial, whether there has been injustice or a fitting

of the law to the purpose in the transfer of Standing Rock waters of the Missouri River, -

its tributaries and its aquifers to non-Indians in the Master Manual update. It is
rejected as correct ... that after the new proprietor's (downstream navigation,
upstream recreation and endangered species) have enjoyed the indian “estate” for a
period of 25 to 35 years, the wild hopes of the Indian proprietors for participation
must be extinguished. It is rejected as correct that the lacerated Indian feelings be
healed, or for a considerable sum, despoiled Indian families can be made whole and
the new possessors of Standing Rock Sioux water rights can be indemnified. It is
rejected as proper that this be justified on the basis that the new possessor has
greater industry, forethought, arts of life, language, diet, and housing. It is rejected
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as untrue that after numerous leases, releases, and mortgages by non-Indians relying
upon unused Indian Winters doctrine water rights, it is too late to search for flaws in
titles. It is accepted as true that the Master Manual promotes reliance by non-Indians
upon unused Indian Winters doctrine water rights; and ‘ \

WHEREAS, the rationale of Supreme Court Justices, Master Manual and ESA is but a
limited improvement from historical examples even earlier than Macaulay. Over 400
years ago, the sovereigns of England and Scotland, upon their union, ‘sought
possession of the borderlands between the two nations and to dispossess the native
tribal inhabitants. The following provides the rationale of the Bishop of Glasgow
against those ancient inhabitants as they sought (in vain) to stay in possession of their

ancient lands:

/ aenounce, proclaim and declare all and sundry acts of the said murders, siaughters,...
therts and spoils openly upon daylight and under sifence of night; all within ternporal
fands as Kirkiands; together with their partakers, assistants, suppliers, known receivers
and their persons, the goods reft and stolen by them, art or part thereof. and their
counselors and defenders of their evil deeds generally CURSED, execrated, aggregate
and re-aggregate with the GREAT CURSING. :

I curse their head and all their hairs on their head: I curse their face, their eye, their
mouth, their nose, their tongue, their teeth, theircrag, their shoulders, their breast,
Lheir heart, their stomach, their back, their wame (belly), their arms, their legs, their
hands, their feet, and every part of their body, from the top of their head to the sole
of their feet, before and behind, within and without. '

/curse them going and | curse them are riding; I curse them standing, and ! curse them
sitting; 1 curse them eating, | curse them drinking; | curse them walking, / curse them
sleeping; I curse them arising, 1 curse them laying; Icurse them at home, | curse them
from home; | curse them within the house, | curse them without the house: | curse
their wives, their barns, and their servants participating with them in their deeds. |
wary their corn, their cattle, their wool, their sheep, their horses, their swine, their
geese, their hens, and all their livestock. | wary thefr halls, their chambers, their
Kitchens, their storage bins, their barns, their cowsheds, their barnyards, their cabbage
patches, their plows, thefr harrows, and the goods and houses that is necessary for -

their sustenance and weffare. N

The malediction of God that lighted upon Lucifer and all his fellows, that struck them
from the high heaven to the deep hell, must light upon them. The fire in the sword
that stopped Adam from the gates of Paradise, must stop them from the glory of

heaven until they forbear and make amends; and

WHEREAS, truly, the rationale of the Master Manual may be a slight improvement in
the technigues that were used to justify dispossession 400 years ago and represents
progress, Standing Rock and other tribes have repeatedly encountered equally
effective, if less colorful, opposition to their efforts to preserve, protect, administer

and utilize their water rights; and

WHEREAS, the distinguishing feature for the Standing Rock Sioux Tribe, however, is
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the fact that the water right "estate” in the Missouri River has not been taken from
them, even though it is under attack in the Master Manual. It is proposed in the
Master Manual to commit water away from the Indians, but the process is not
accomplished, and those th would rely on unused Indian water rights have not yet
taken possession and executé‘dmortgages, leases and releases on the basis of them.
The Standing Rock Sioux Tribe remain in position to retain its “estate” in the Missouri
River by rejecting the Master Manual and taking affirmative action to protect its

ancient and intact possessions: and

WHEREAS, by taking steps to protect their ancient possessions the Standing Rock Sioux
Tribe recognizes that it cannot expect support from the United States or its agencies
acting as Trustee. Strong reaction can be expected from any current attempt to do

s0, including strong reaction by the Trustee. First, the Trustee has no funds for
litigation of Indian water right is5ucs. SeCond, the Trustee has coisiderabie funds for
settlement of Indian water right issues, but the Indian costs in lost property are great.
Third, the Trustee has considerable technical criteria and requirements to impose on
the Indian tribes as a basis for limiting the Indian water right “estate”: irrigable land
criteria, water requirement criteria, limitation on beneficial uses and, most limiting,

economic feasibility criteria that few, if any, existing non-Indian water projects could
survive,

NOW THEREFORE BE IT RESOLVED THAT, the Tribal Council of the Standing Rock Sioux
Tribe rejects the Master Manual Review and Update by the U. S. Army- Corps of
Engineers for the express reason that it establishes a plan for future operation of the
Missouri River addressing inferior downstream navigation, upstream recreation and
endangered species water claims of the States and Federal interests and specifically
denies proper consideration or any consideration of the superior, vested water rights
of the Standing Rock Sioux Tribe while committing reservoir releases to purposes and

interests in direct opposition to those of the Tribe.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux' Tribe3
seeking to protect and preserve its valuable rights to the use of water in thg Mlsspun
River, its tributaries and aquifers upon which the Tribe relies and has relied since

ancient times for its present and future generations, directs the Chairman to take all |

reasonable steps, through the appointment of himself, Tribal Council members and
“staff to working groups to petition members of Congress and officials at the highest
levels in the Bush Administration, including the Department of Justice, among other
proper steps, for the single purpose of ensuring afull rejection and re-constitution of
the Master Manual as now proposed for action by the Corps to properly reflect the

rights, titles and interests of the Standing Rock Sioux Tribe.
BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe

proclaims its continued dominion over all of the lands within the boundaries of the
Standing Rock Sioux Indian Reservation as reserved from time immemorial including
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but not limited to rights, jurisdictions, privileges, prerogatives, liberties, immunities,
and temporal franchises whatsoever to all the soil, plains, woods, wetlands, lakes,
rivers, aquifers, with the fish and wildlife of every kind, and all mines of whatsoever
kind within the said limits; and the Tribal Councildeclares its water rights to irrigate not
less than 303,650 arable acres with an annual diversion duty of 4 acre feet per acre,
to supply municipalities, commercial and industrial purposes and rural homes with
water for not less than 30,000 future persons having an annual water requirement of
10,000 acre feet annually, to supply 50,000 head of livestock of every kind on the

ranges having an annual water requirement of 1,500 acre feet annually: such

proclamation made on the basis of the status of knowledge at the start of the third
millennia and subject to change to include water for other purposes, such as oil, gas,
coal or other minerals, forests, recreation, and etc; and such proclamation for the
purposes and amount of water requnred to be adjustable in the future to better

reflect improved knowiedge and chainging conditions.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Sioux Tribe
directs the Chairman to take all reasonable steps, through the appointment of himself,
Tribal Council members and staff to working groups to petition members of Congress
and officials at the highest levels in the Bush Administration to support and promote
legislation that would, among other things, enable the Standing Rock Sioux Tribe to
exercise its rights to the use of water in the Missouri River, in part, by purchasing the
generators and transmission facilities of the United States at Oahe Dam at fair market
value, subject to such offsets as may be agreed upon, with provisions to sell power
generated at Oahe Dam at rates necessary to honor all existing contracts for the sale
of pumping power and firm, wholesale power during their present term and sufficient
to retire debts of the United States that may be agreed upon; provided, however, that
the Tribe may increase power production at the dam by feasible upgrades and market
the new power at market rates and after expiration of current contracts market power
at rates reflective of the market; and provided further that legisiation to purchase
generators and transmission facilities will also include provisions to finance wind
and/or natural gas power generation on the Standing Rock Indian Reservation to
combine with hydropower production, thereby using Tribe's waterand land resources
effectively for the benefit of the Tribe without further erosion, diminishment and

denigration of Tribe’s water right claims.

BE IT FURTHER RESOLVED THAT, the Standing Rock Sioux Tribal Council rejects all

' reports and investigations of the Bureau of Reclamation on the Cannonball and Grand

Rivers watersheds and any and all proposals by Bureau of Reclamation for an Indian
Small Water Projects Act and that all ongoing efforts of the Bureau of Reclamation
respecting these specific efforts will cease by this directive of the Tribal Council.

BE IT FURTHER RESOLVED THAT, the Tribal Council of the Standing Rock Siou?( Tribe

directs the Chairman to take all reasonable steps, through the appointment of himselif,
Tribal Councilmembers and staff to working groups, to petition members of Congress,
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United States Supreme Court, when engagedina Whiggish course, to subject the least
powerful to the will of the States in matters involving property rights as evidenced by
the Dred Scott, the O'Connor Ghost and comparable decisions of expediency.

BE IT FURTHER RESOLVED THAT, the Chairman and Secretary of the Tribal Council are
hereby authorized and instructed to sign this resolution for and on behalf of the

Standing Rock Sioux Tribe.

We, the undersigned, Chairman and Secretary of the Tribal Council of the Standing
Rock Sioux Tribe, hereby certify that the Tribal Council is compaosed of (17) members,
of whom _12 _ constituting a quorum, were present at 2 mesting thercof, duly and
regularly, called, noticed, convened and held on the _ 5™ _ day of April, 2001, and
that the foregoing resolution was duly adoptad by the affirmative vote of __ 11

members, with _0Q__ opposing, and with _1__not voting. THE CHAIRMAN'S VOTE IS

NOT REQUIRED, EXCEPT IN CASE OF A TIE.
DATED THIS __5%™ _ DAY OF APRIL, 2001.
o : 2

s =

Charles W. Murphy, Chaifman
Standing Rock Sioux Tribe -

ATTEST:

=N

Elaine McLau%ﬂin, Secretary)
Standing RocK Sioux Tribe

(OFFICIAL TRIBAL SEAL)
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Charles W. Murphy DISTRICTS

Chairman
Robert Cordova
Cannonball District
Raphael See Walker
AT LARGE - Fort Yates District )
y . . Joe Strong Heart
Jesse Taken Alive Tom Iron Elaine McLaughlin Wakpala District
Reva G Vice Chairman Secretary
eva (>ates Palmer Defender
Pat McLaughlin . Kenel District
. . Dean Bear Ribs
Miles McAllister Bear Soldier District
Ron Brown Otter Ma y 1, 2001 ‘ Milton Brown Otter
Isaac Dog Eagle, Jr. ? Rock Creek District
Farren Long Chase
Little Eagle District
L e Randal White Sr.
The Honorable Joseph W. Westphal, Acting Secretary Porcupine District

of the Army

- us. Department of the Army

101 Army - Pentagon
Washington, D.C. 20310-0101

Dear Secretary Westphal:

The Standing Rock Sioux Tribe respectfully submits the attached resolution
rejecting, among other things, the Master Manual Update and environmental impact
statement documents and processes in support of the Master Manual Update.

The commitment that the Master Manual Update makes to downstream navigation
interests, upstream recreation interests and endangered and threatened species is a
considerable concern to the Tribe and its membership. Of equal concern is the lack of
commitment to the protection or preservation of the water rights of the Standing Rock
Sioux Tribe. These factors have caused the governing body to fully reject the effort
and to call upon congressional members and others in President Bush’s Administration
to fully review the consequences of the Master Manual Update on our water rights and
to join us in seeking.a better course and outcome.

The Corps of Engineers contends in Master Manual documents that future
operation of the mainstem Missouri River dams and reservoirs will be modified to reflect
future decrees at completion of the appeal process or federal legislation establishing
the measure of Indian water rights. Overlooked by the Corps of Engineers is the fact
that commitments in the Master Manual diminish the ability of a future Court or
Congress to equitably address the water rights of the Standing Rock Sioux Tribe in the -
future because mortgages, releases, debt, titles and, more generally, economic
development outside the Reservation will be based on the commitments now proposed
in the Master Manual. It is these pressures on the state, federal and Supreme Courts
and the Political Process that result in Creative Laws to Diminish Our Vested Rights to
the Use of Water and Circumvent the Equitable Compensa\lon Provusxons of the
Constitution.
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THE HONORABLE JOSEPH W. WESTPHAL
May 1, 2001 .
Page Two 2\

C

The drafts of the environmental impact statement prepared by the Corps of
Engineers have failed completely to address the economic impact of the Master Manual
Update on the Standing Rock Sioux Tribe. No consideration has been given fo
economic conditions on the Reservation and the impact that Master Manual
commitments will have on the future Indian population given that the Tribe possesses
an equitable title to rights to the use of water in the Missouri River.

Without diminishing the force or effect of our conclusions respecting the Master
Manual, please accept our observation that the Corps of Engineers’ staff working on
the Master Mariual Update have, for the most part, conducted themselves in an
honorable and professional manner. It is the policy of the Corps of Engineers on this
matter that is at issue.

Finally, please ensure that the documents prepared by the Corps of Engineers on
the Master Manual reflect the opposition of the Standing Rock Sioux Tribe to the
complete set of documents including the environmental impact statement.

(J Sincerely,

STANDING ROCK SIOUX TRIBE

Phosc M0
? L Ao A i
Charles W. Murphy ¢

Chairman
-CWM/eie

cc: The Honorable John Ashcroft, Attorney General
The Honorable Gale Norton, Secretary
The Honorable Christie Whitman, EPA Administrator
The Honorable Tom Daschle
The Honorable Tim Johnson
The Honorable John Thune
The Honorable Byron Dorgan
The Honorable Kent Conrad
The Honorable Earl Pomeroy
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TREATY WITH THE SIOUX—BRULE, OGLALA, MINICONJOU,
YANKTONAI, HUNKPAPA, BLACKFEET, CUTHEAD, TWO KETTLE,
SANS ARCS, AND SANTEE—AND ARAPAHO, 1868.

Articles Qf a treaty made and concluded by and between. Lioutenant- /)

General Willium. T. Sherman, General William 8. Jlarney, (General
Alfved 1. Terry, General C. C. Augur, J. B. Henderson, Nathaidl
G. Tuylor, John B. Sanborn, and Samudd F. Tappan, duly appoint-d
commussioners on. the part of the United Slates, and the differcnt
bands of the Sioux Nation of Indians, by their chiefs and head-men,
whose names are hereto subscribed, they being duly authorized to act
in the premises.

ArTIcLE 1. From this day forward all war between the parties to this
agreement shall forever cease. The Government of the United States
desires peace, and its honor is hereby pledged tokeep it. The Indians
desire peace, and they now pledge their honor to maintain it.

If bad men among the whites, or among other people subject to the
authority of the United States, shall commit any wrong upon the per-

92

AT, 20, 1868,

15 Statx,, @8,
Ratifed,  Feb, 16,

146,
Proclalmed, Peb, M,
NGO,

War to coasm and
peace to be kept.

Offenders against
the Indians to be ar-
rexted, ete.

son or property of the Indians, the United States will, upon proof made

to the agent and forwarded to the Commissioner of Indian Affairs -at
Washington City, proceed at once to cause the offender to be arrested
and punished according to the laws of the United States, and also

. re-imburse the injured person for the loss sustained.

1f bad men among the Indians shall commit a wrong or de redation
upon the person or property of any one, white, black, or Indian, sub-

‘ject to the authority of the United States, and at peace therewith, the

ndians herein named solemnly agree that they will, upon J)roof made
to their agent and notice by him, deliver up the wrong-doer to.the
United States, to be tried and punished according to its laws; and
in case they wilfully refuse so to do, the person injured shall be
re-imbursed for his loss from the annuities or other moneys due or to
become due to them under this or other treaties made with the United
States. And the President, on advising with the Commissioner of
Indian Affairs,.shall prescribe such rules and regulations for ascer-
taining damages under the provisions of this article as in his judgment
may be proper. But no one sustaining loss while violating the 1pro-
visions of this treaty or the laws of the United States shall be
re-imbursed therefor. ' :

ARrTICLE 2. The United States agrees that the following district of
country, to wit, viz: commencing on the east bank of the Missouri
River where the forty-sixth parallel of north latitude crosses the same,
thence along low-water mark down said east bank to a point opposite
where the northern line of the State of Nebraska strikes the river,
thence west across said river, and along the northern line of Nebraska

Wrongdoers agsinst
the \vhﬁ?ﬁ o bg;s,nnn ’
ished,

Damages.

Rescrvation hound.
aries,

to the one hundred and fourth degree of longitude west from Green-

wich, thence north on sgid meridian to a point where the forty-sixth
parallel of north latitude intercepts the same, thence due east alonﬁ
said parallel to the place of beginning; and in addition: thereto, a
existing reservations on the east bank of said river shall be, and the
same is, set apart for the absolute and undisturbed use and occupation
of the Indians herein named, and for such other friendly tribes or
individual Indians as from time to time they may be willing, with the
congent of the United States, to admit amongst them; and the United
States now solemnly agrees that no dpersons except  those herein
designated and authorized so to do, and except such officers, agents,
and employés of the Government as may be authorized to enter upon
Indian reservations in discharge of duties enjoined by law, shall ever
be permitted to pass over, settle upon, or reside in the territory
described in this article, or in such territory as may be added to this
reservation for the use of said Indians, and henceforth they will and
do hereby relinquish all claims or right in and to any portion of the
United States or Territories, except such as is embraced within the
limits aforesaid, and except as hercinafter provided.

ArticLe 3. If it should appear from nctual survey or other satis-
factory examination of said tract of land that it contains less than one
hundred and sixty acres of tillable land for edch person who, at the
time, may be authorized to reside on it nuder the provisions of this
treaty, and a very considecable number of such persons shall he dis-
posed to commence cultivating the soil as farmers, the United States
agrees to set apart, for the use of said Indians, as herein provided,

-

Certain persons not
to enter or reside
thereon.

Additional  arable
land to be added, if,
etc.
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such additional quantity of arable land, adjoining to said reservation,
or as near to the same as it can be obtained, as may be required to
provide the necessalxiy amount. T

ArticLE 4. The United States agrees, at its own proper expense, to
construct st some place on the Missouri River, near the center of said
reservation, where timber and water may be convenient, the following
buildings, to wit: a warehouse, a store-room for the use of the agent
in storing goods belonging to the Indians, to cost not less than twenty-
five hundred dollars; an agency-building for the residence of the
agent, to cost not exceeding three thousand dollars; a residence for
tEe physician, to cost not more than three thousand dollars; and five
other buildings, for a carpenter, farmer, blacksmith, miller, and engi-
neer, each to cost not exceeding two thousand dollars; also a school-
bouse or mission-building, so soon as a sufficient number of children
can be induced by the agent to attend school, which shall not cost
exceeding five thousand dollars. .

. The United Statés agrees further to cause to be erected on said
reservation, near the otﬁer buildings herein authorized, a good steam
circular-saw mill, with a grist-mill and shingle-machine attached to the
same, to cost not exceeding eight thousand dollars.

ARTICLE 5. The United %tates agrees that the agent for said Indians
shall in the future make his home at the agency-building; that -he
shall reside among them, and keep an office open at all times for the
purpose of prompt and diligent inquiry into such matters of com-
plaint by and against the Indians as may be presented for investiga-
tion under the provisions of their treaty stipulations, as also for the

- faithful discharge of other duties enjoined on himn by law. In all

cases of depredation on person or property he shall cause the evidence
to be taken in writing and forwarded, together with his findings, to
the Commissioner of Indian Affairs, whose decision, subject to the
revision of the Secretary of the Interior, shall be binding on the
purties to this treaty.

ARTICLE §. If any individual belonging to said tribes of Indians, or
legally incorporated with them, heing the head of a family, shall

desire to commmence farming, he shall have the privilege to s<lect, in,

the presence and with the assistance of the agent then in charge, a
tract of land within said reservation, not exceeding three hiindred and
twenty acres in .extent, which tract, when so selected, certified, and
recorded in the “land-book,” as hercin directed, shall cease to be held
in common, but the sume may be oceupied and held in the exclusive
possession of the person sclecting it, and of his family, so long as he
or they may continue to cultivate it. .

Any person over cighteen years of age, not being the head of a
family, may in like manner select and cause to be certified to him or
her, for purposes of cultivation, a quantity of land not exceeding cighty
acres in extent, and thereupon be entitled to the exclusive possession
of the sume ns nhove directed. - '

For each tract of land so sclected a certificnte, containing o descrip-
tion thercof and the naine of the person selecting it, with a certificate
endorsed thercon that the sne has heen recorded, shall”be delivered
to the party entitled to it, by the agent, after the same shall have
been recorded by him in o book to be kept in his office, suhject to
ins{)vct.ion, which suid book shall be known as the *“ Sioux Land- Book.”

The President may, at any time, order a survey of the reservation,
and, whenso surveyed, Congress shall provide for protecting the rights
of said settlers in their improvements, and may fix the character of the
title held by cach. The United States may passsuch laws on the sub-
ject of alienation and descent of property hetween the Indians and
their descendants as may be thought proper.  And it is further stipu-
Iated that any male Indians, over eighteen years-of age, of any hand
or tribe that is or shall hereafter become a party to this treaty, who
now is or who shall hereafter become a resident or occupant of any
reservation or Territory not included in the tract of country designated
and deycribed in this treaty for the permanent home of the Indians,
which is not mineral Jand, nor reserved by the United States for spe-
cial purposes other thun Indian occupation, and who shall have made
improvements thereon of the value of two hundred dollars or more,
and continuously occupied the same as e homestead for the term of
three years, shall be entitled to reccive from the United Statesa patent
for onc hundred and sixty acres of land including his said improve-
ments, the same to be in the form of the legal subfi\'xfsions of the sur-
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veys of the public lands. Upon application in writing, sustained by . ceruin mdiunsmay
the proof of two disinterested witnesses, made to the register of the rerivepaienuforith
local land-office when the land sought to be entered is within a land ’ '
district, and when the tract sought to be ente}'ed is not in any land

district, then upon said application and proof being made to the Com-

missioner of the General Land-Office, and the right of such Indian or

Indians to enter such tract or tracts of land shall accrue and be perfect

from the date of his first improvements thereon, and shall continue as

long as he continues his residence and improvements, and no longer.

And any Indian or Indians receiving a patent for land under the fore-

going provisions, shall thereby and rom thenceforth hecome and be s

citizen of the United States, and be entitled to all the privileges and suenInainnsrecetr-
immunities of such citizens, and shall, at the same time, retain all his !% Fiens o hestios
rights to benefits accruing to-Indians under this treaty. Butes,

"ARTICLE 7. In order to insure the civilization of the Indians enter- -
ing into this treaty, the necessity of education is admitted, especially
of such of them as are’or may be settled on said agricultural reserva- pincuion.
tions, and they therefore pledge themselves to compel their children
male and female, between the ages of six and sixteen years, to attend
school; and it is hereby made the duty of the agent for said Indi&ns cniren to auend
to sce that this stipulation is strictly complied with; and the United kol
States agrees that for every thirty children between said ages who can
be indi,'ed or compelled to attend school, a bouse shall be provided
and a tencher competent to teach the elementary branches of an Eng-
lish education shall be furnished, who will reside among said Indians, schooinouses xnd
and faithfully discharge his or her duties as a teacher. The provisions teschers :
of this article to continue for not less than twenty years.

ARTICLE 8. When the head of a family or lodge shall have selected
lands and received his certificate as above directed, and the agent shall
be satisfied that he intends in good faith to commence cultivating the sewix and agricul-
soil for a living, he shall be entitled to receive seeds and agricultural ! implements
implements for the first year, not exceeding in value one hundred dol-
lars, and for each succeeding year he shall continue to farm, fora
seriod of three years more, %e shall be entitled to receive seeds and
implements as aforesaid, not exceeding in value twenty-five dollars.

And it is further stipulated that such persons as commence farmin
shall receive instruction from the farmer herein provided for, an
whenever more than one hundred persons shall enter upon the cultiva-
tion of the soil, a second blacksmith shall be provided, with such iron, B8econd blaeksmith.
steel, and other material as may be needed.

ARTICLE 0. At any time after ten years from the making of this ,[Jhoiiclam, e
treaty, the United States shall have the privilege of withdrawing the dmwm. ™ ™
physician, farmer, blacksiith, carpenter, engincer, and miller herein
provided for, but in case of such withdrawal, an additional sum p,;‘“ﬁ’.},‘,‘f;;‘:}wh‘m
thereafter of ten thousand dollars per annum shall be devoted to the =
education of said Indians, and the Commissioner of Indian Affairs
shall, upon careful inquiry into their condition, make such rules and
regulations for the exgenditure of said sum as will best promoto the

Instructions in
{arming.

‘educational and moral improvement of said tribes. -

ARTICLE 10. In lieu of all sums of money or other annuities Pro- ;o maney orother

vided to be paid to the Indians herein named, under any treaty or annuitior
treaties heretofore made, the United States agrees to deliver at the

.agency-house on the reservation herein named, on or before the first

day of August of each year, for thirty years, the following articles,
to wit:

For each male person over fourtcen years of age, a suit of good Clothiss.
substantial woolen clothing, consisting of coat, pantaloons, flannel -
shirt, bat, and a pair of home-made socks. ’

For each female over twelve years of age, & flannel skirt, or the
goods necessary to make it, a pair of woolen hose, twelve yards of
calico, and twelve yards of cotton domestics.

For the boys and girls under the ages numed, such flannel and cotton
goods as may be needed to make each s suit as aforesaid, together with
& pair of woolen hose for each.

And in order that the Commissioner of Indian Affairs may be able oo
to estimate properly for the articles herein named, it shall be the duty
of the agent cach year to forward to him a full and exact census of the
Indians, on which the estimate from year to year can be based.

And in addition to the clothing herein named, the sum of ten dollars Jiber necessasy ar
for each person entitled to the heneficial effects of this treaty shall be A2-271
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annually appropriated for a period of thirty years, while such persons
roam and hunt, and twenty dollars for each person who engages in
farming, to be used by the Secretary of the Interior in the purchase of
such articles as from time to time the condition‘end necessities of the
Indians may indicate to be proper. And if within the thirty years, at
any time, it shall appear that the amount of money needed for cloth-
ing under this article can be appropriated to better uses for the Indians
named herein, Congress may F law, change the appropriation to other
purposes; but in no event shall the amount of this appropriation be
withdrawn or discontinued for the period named. And the President
shall annually detail an officer of the Army to be present and attest the
delivery of all the goods herein named to the Indians, and he shall
inspect and report on the quantity dind quulity of the goods and the
manner of their delivery. And it s hereby expressly stipulated that
each Indian over the age of four years, who shall huve removed to and
scttled permanently upon suid reservation and complied with the stip-
ulations of this treaty, shall be entitled to receive from the United
States, for the period of four years after he shall have settled upon
suid reservation, one pound of ment and one pound of flour per day,
provided the Indians eannot furnish their own subsistence at an carlier
dute. And it is further stipulated that the United States will furnish
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and deliver to each lodge of Indians or family of persons legally incor-.

porated with them, who shall remove to the reservation herein deseribed

* and commence farming, one good American cow, and one good well-

hroken pair of American oxen within sixty days after such lodge or
family shall have so settled upon said reservation.

ArricLe 11, In consideration of the advantages and benefits con-
ferred by this treaty, and the many pledges of friendship by the
United States, the tribes who are parties to this agreement herehy
stipulate that they will relinquish all vight to occupy permancatly the
territory outsitle their reservation as K(-.x_'cin defined, hut yvet reserve
the right to hunt on any Tands north of North Platte, and on the

Cows and oxen,

1tight to occupy ter
ritery outside of the
Teservation sureen-
ered.

Right to bhunt n~
servind,

Republican Fork of the Smoky 1Lill River, so long as the buffalo niy

rangre thereon in such numbers as to justify the chase.  And they, the
said’ Indians, furthes expressly agree: . .

1st. That they will withdraw xﬁl opposition to the construction of
the railroads now being huilt on the pggus. ‘ ’

2d. That they will permit the peaceful.construction of any railroad
not J)a»;sing over their reservation as herein defined.

3d. That they will not attack any persons at home, or travelling, nor
molest or disturb any wagon-trains, coaches, mules, or cattle belong-
ingi to the people of the United States, or to persons friendly therewith.

th. They will never capture, or carry off from the settlements, white

women or children. - : : .
| 5th. They will never kill or scalp white men, nor attempt to do them
arm. } : '

6th. They withdraw ull pretence of opposition to the construction of
the rilroad now bein qut along the Platte River and westward to
tho Pacific Oéean, ang they will not in future object to the construe-
tion of ruilrouds, wagon-roads, mail-stations, or other works of utility
ornecessity, which may be ordered or permitted by the laws of the
[nited States. But should such roads or other works be constructed
on the lands of their reservation, the Government will pay the tribe
whatever amount of damage may be .assessed by three disinterested
commissioners to be appointed by the President for that purpose, one
of snid commissioners to be a chief or head-man of the tribe.

Tth. They agree to withdraw all opposition to the military posts or
roads now established south of the North Platte River, or that inay be
establizhed, not in violation of treaties heretofore made or hereafter

_to be made with any of the Indian tribes. .
" Axmicre 12, No treaty for the cession of any portion or part of the,

reservation herein deseribed which may be held in common shall be of
any validity or force as against the said Indians, unless executed and
signed hy at least three-fourths of dll the adult male Indjans, occupy-
ing or interested in the same; and no cession by the tribe shall be
understood or construed in such manner as to deprive, without his
consent, any individual inember of the tribe of bisrights to any tract
of land selected by him, as provided in article 6 of this treaty.
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Arricre 13. The United States hercby agrees to furnish annually . . .

to the Indians the physician, teachers, carpenter, miller, engineer, furninl
13

farmer, and blacksmiths as herein contemplated, and that such appro-
priations shall he made from time to time, on the estimates of the gec-

. retary of the Interior, as will be sufficient to employ such persona.

ARTICLE 14, It is agreed that the sum of five hundred dollars annu-
ally, for three years from date, shall be expended in presents to the
ten persons of said tribe who in the judgment of the agent may grow
the most valuable crops for the respective year.

ArTicLE 15. The Indians herein named.agree that when the sgency-
house or other buildings shall be constructed on the reservation named,
they will regard said reservation their permanent home,uand they

1

will make no pernianent settlement elsewhere; but they sh

have the

right, subject to the conditions and modifications of this treaty, to
hunt, as stipulated in Article 11 hereof. :
"ArricLE 16. The United States hereby agrees and stipulates that
the country north of the North Platte River and east of the summita
of the Big Horn Mountains shall be held and considered to be unceded
Indian territory, and also stipulates and agrees that no white person
or persons shall be permitted to settle upon or occupy any portion of
the same: or without the consent of the Indians first liad and obtained,
to pass through the same; and jt is further agreed by the United
States that within ninety days after the conclusion of pence with all
the bands of the Sioux Nation, the military posts now established in
the territory in this article named shall be abandoned, and that the
road leading to them and by them to the scttlements in the Territory

* of Montana shall be closed.
ArTicLE 17. It is hereby expressly nnde

between the respective parties to this treaty that the exccution of this
treaty and its ratification by the United States Senate shall bave the
effect, and shall be construed as abrogating and annulling all treaties
and agreements heretofore entered into between the respective parties

hereto, so far as such treaties and agreements obligate the United

States to furnisn and provide money, clothing, or other articles of
property to such Indians and bands of Indians as become parties to

this treaty, but no further.

In testimony of all which, we, the said .couignissioneys, and we, the
chiefs and headmen of the Brulé band of the Sioux nation, have here-
unto set our hands and seals at Fort Laramie, Dakota Territory, this

twenty-ninth day of April, in the year one

and sixty-eight.

W. T. Sherman, = [SEAL.
Lieutenant-General,
Wm. S. Harney, [sEAL.}

Brevet Major-General U. S. Army.

"Brevet Major-General

Attest: o
A. S. H. White, Secretary.

- 8. F. Tappan, {sBAL.
C. C. Augur, SEAL.
Brevet Major-General.
. Alfred H. Ter{}', (searL.]
. S. Army.

John B. Sanborn, tsr:AL.

rstood and agreed by and

thousand eight hundred
- N. G. Taylor, [snu...]_ '

physician,

Pro<ents fuf cropes,

Resaervatfon to be
p-:?nnncm homie of

Fueeled Indian

Not 10 be wecupied
by whites, ete,

Efcet of this treaty
upon former treutiss.

Executed on the part of the Brulé band of Sioux by the chiefs and
headmen whose names are hereto annexed, they being thereunto duly
authorized, at Fort Laramie, D. T., the twenty-ninth dgy of April, in

the year A. D. 1868.

Ma-za-pon-kaska, his x mark, Iron

Bella-tonka-tonka, his x mark,

Shell. . (sEAL.] Big Partisan. . {sEaL.]
Wah-pat-shah, his x mark, Red Mah-to-ho-honka, his x mark,
: m’l“ . [sEAL.] Swift Bear. [sEaL.]}
Hah-gah-pah, his x mark, Black To-wis-ne, his x mark, Cold -
[saL] _ Place. {sEaL.])

Horn.
Zin-tah-gah-lat-skah, his x mark,

Ish-tah-skah, his x mark, White

-Spotted Tail, . [smafl] Tyes. . [sBAL.])
Zin-tah-skah, his x mark, White Ma-ta-loo-zah, his x mark, Fast
Tail. . (aean.]  Bear. - . {smaL.]
Me-wah-tah-ne-ho-skab, his x As-hah-kah-nah-zhe, hiy x nark,
mark, Tall Mandas. [xEAL.] Standing Flk. [sEAL.]
She-cha-chat-kah, his x mark, Can-te-te-ki-ya, his x mark, The A2-273
Bad Left land. [srAL.] Brave Heart. [sEAL.

-



brownj
A2-273


Ashten 8. H. White, recretary of com-” John D, Howlano.
George B. Witha, phonogmpher to com- Chaa, E. Gi

[

Ne-malisun-pah, his x imark, Two

ned Two,

Tah-tonka-rkaly, hia x  mark,

White Bui.

ek,

MuctimdinKeretuby, file x nmele, Ifene

Vot ooke Dodiid.
Attest:

wimion.
nlenton,

~ Executed on the part of th, falah band . e
and headmen whose names are ,_mwn_.b subecribed, n:.mmocx Iy the chiefu . gecuion by e

duly muthorized, at Fort Laranile, the ntaan«.awz.

year A, D. 1868,

Gog-reeh, his x mark, Crow. SEAL.

Oh-he-te-kab, his x ‘mark, The

Brave.
Tah-a-kah-he-yo-ts-kah, his x
9‘.‘.&5«?.5@?«.. his n?!ru . ﬂmﬂ—rﬂw
(smar) ﬂiﬂwr.rf X marl; One that

‘Wam-bu-lee-wah-kon, hlex mark, foear Ooethat m-‘!
. (s2ar} . Wab-ke-ke-yas-pubeiab, hls x

Chon-gah-ma-he-to-hane-ks, his

High Wolt, (anis)

Wah. un-ta-shug-kah, his x

American Horse, [omar.)

Mah-o-tow:peb, Bl x mark

Four Bears. 97-:..«

Ms-to-weo-sha-kis, hie x mark,

Ona that kills the bear,
Oh-tah-keo-toka- woe.chakia, hia

x mark, One that killeIna

o b e )
mark, The vou. b x

thereunto duly authorized.

At Fort Laramie, D, T., Ma
. el 4

o

" Blax
At Fort rg_ow W—.v.nu.r"ﬂuw”ﬁ

Hwnka-rdinten, his 1 wark, Day
Tatunkn-wukon, his x
R Maugia nhintenr, lin % mark, 1wk
M ahimnecow, his 3 ek, Rtuwlbs
Hhon-kw-tni-ka, lils x niack, Big

theretinto OFelialeh band,

. Mah-to-chun-kaoh, hie x mark,
Che-ton-woa-koh, his x mark
lance, {smar.}
u_sn.!rg-—..oﬂtn..!.:_..
hie
Ehon e o o T e

[z} Fﬂm—ry&.&”t’. his x mark, Bad

tmark, Fire Thunder.

Con-tee-lob-ke, his x

wmw-.v.««-.w;o.ﬁrvr xmark,The

Moh-to-hashe-ns, hle x mark,

[omar)

96, 68, 13 names.

 his .
Oh-phncah-tebs miaar, O™

that bellows Walking.

-ho-lah.reh-cha-sksh
hia x mark, Young White Bull. {amar}

97

4<.:=._i-.._a..5=.n-r. Teis x mark
achnelah, his x mark
Mah-toh-ke-su-yah, hls x wark,

The One who Remembers the
(ean.}

Wal - chah - chum - kah-cuh -Kee-
h, his x mark, One that s

lie-hon-neshakia, his x mark,
Moc-pe-a-ioh, his x werk, Blue
Mu-tah-oh-he:to-keh, hie x mark,

‘Eh-che-ina-heh, his x mark, The
NEAL.
fet
his x mark, Iron
{nxar)

¢ Sioux by the chiefs

the Yanctonais band o!
they beinyg thereunto

Executed on the part of
T daen P are hereto subscribed,

and hendmen whoue nawes

Cha-ton-che-ca, his x mark, Small
Hawk, or Long Fare.
m—.sﬁo?!es%.".-v! hia x

Ma-to-u-tah-kah, his x mark, 8it-

3ah-to-non-pab, his x mark, Two
Ma-to-hns-akin-ys, his x mark,

.chan, E.u x merk,
Cu-wi-hewin, hia x mark, Rotten
Rkun-ka-we-tko, hie x mark, Fool
fah-ts-sep-pah, his x mark, Black
Ih-tan-chen, his x- mark,
T-a-wi-ca-ks, hie x mark, The ooe
>-M WM.._QJ-M—...‘ Hﬁ.au_..:i..r. The
Ta-shi-na-gh, his x wnark, Yellow
ka, rr.u wark, Big
" Chan-tes-wekio, hie x mark, Fool

Hoh-gan-rsh-pa, hisx mark, Black

" Wan-rorte, hivx mark, Tho
) Can-hpl-en-pa, his x 1

War-he-le-re, his x mark, Yellow

bk, P, MeKibhin, capisin, Fourth In-
wrevet leulenant-colonol, U, 8.
vnanding Fort Laram

lf, brevet major, captain,

a, captain, M.:.Z_- Tne

Mukh-pl-ah-lu-tals, his x nuark,

it - ki -uhy o we- chaophahy, hin x
wark, Thunder Mua, * R
Ti-gevdy, his x wark, Tron Wa-ki-ah-wa-kou-ah,

Thumdar Flylig Runaine.

W, Mok, Dye, brevet colonel, 1,8 Army,

hidn, caplain, Pourth Ia-
. lantey, Uewyel Hontenunt-colonsd, U. B.

Riter, captain, Pourth Infantey.
T R, o Moctenant, Fourth
Taniry, Lrevel caplaln, U.

.Tn».L

.uu«..ru

{oxar]

Theo. Fu True, sovutl lieutenant, Fourth

Chae. B Gueru, special Indian interproter
for the peacs cownission,

Four Lanssng, Wa. T., Nov., 8, Lyit.

Wa-ainble-why-wa-ka- , hiA

[XUS ]

fonar.}

1. C. Blosn, mecninl Heatenant, Fourth
nﬂ.!s Cux, At Hostrnant,
-N..-» Meutenant, Fourth
m..a—o... wenul Hleutensni, Fourtls

A2-274
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Hrabqrs., Forr Laiaxin, Novr. 6, '68.
Sxecuted by tha above on this date. .
All of tha [ndinns are Opatlalshs excepting Thunder Man and Thap-
der Flying Running, who are Brulés.
Whne McE. Dye,
Mgrjor Fourth _..?....Q. and 533.\?._93-
. 8. Army, Commanding.
Atteat: .
Ina. C. O*Connor.
Frene e o, tnterp ﬂﬂ..as..
ane. e o
P. J. Ds Binet, 8. J,, miselonary amoug the Indlane.
Saml. D, Hinman, B D., missfonary. ¢S by the chi .
Exccuted on the part of the Uncpape bund of Sioux, by the chiefs . Execsiion by ihe
and headmen troaom...::_no are horeto subscribed, they _XFM thereunto UhePere st
duly suthorized.

Q?r!..._.w-..r«-. his x 1ark, The Shun-ka-f-ns-pin, his x inark,

!Ke-n..sr»- oaﬂ-.h “.-._u -—E-Mp-u..r.?n-ru : E ace-__n zaﬂ_ﬂo?g The M 7!:.““_
AW x -we-hi- x e Man
“.B~ Eﬂ. b {sear.) who -mo&nc. from the Mouth, {saar.)
.-.-.o.r-.?.w-a.wo. his x mark, . He-ha-ka-ps, his x mark, Eik
Ruaning :.u_awp {axar.) Head, m-!r
Kangi-wa-ki-te, his x mark, I-zu-2a, his x mdrk, Grind Stone. [sxat.
R ﬂ.ﬂ.—a.. Crow. rr r.a-!ru Shun-ka-wl-tko, hie x mark, Noo-n u
o -t 8- v." % *mar] g " NEAL.
—baumcr._-nu. {smar) Ma-kpl+ his x mark, Blue
Wa-ku-te-ma-ni, hia x mark, The . QE.N!—B. o [eman)
One who Shaota Waikin, {stas}] Wa-min-pl-lo-ta, hie x mark, Red
Un-kea-ki-ke, his x The Eagle. - [arar)
Magple. [s2ar.] Me-to-can-te, his x mark,”Bear’s
e bl x mark, Pty Y At tencan, bia x shark, )
. L) . A- X WA
 He-mux-sa, his x mark, Iron Horn. m-!r_ Chief Soldier. .n-:uu
Attests
- Jus, G, O'Connor. E
Frine: Lo Bombelor aecpeeer
ranc, am| . P
P, 7, Do Buuel, B, J.r ralwsioniry among the Indlans.
Saml.'D. Hininan, misslonary.

- Executed on the part of the flackfest band of Sioux by this chisfs 3, e Blckiw
and headmen whose names sre hereto subecribed, they being thereunto

duly authorized,
Can-te-pa-ta, his x mark, Fire Hegrt. SEAL,
Wan-mdi-kte, his x y» The One who Kills Esgle. ABAL,
Sho-ta, his x Bmoke, weAL.
Wan-mdi-ma-ni, his x mark, Walking Fagle. SXAL.
Wa-a'ii-cun-ya-ta-pl, his x mark, Chiet iﬂ—s Man, BEAL
Kan-gii-yo-tan-ki his x mark, Sitting Crow. Al
Pefi, his x mark, Green, SRAL,
Kddu-mni, hin x mark, The One that Rattles an he Walke, [sesr.
Wah-han-ka-sa-pa, his x mark, Black Shielit. SRAL,
Can-te-non-pe, his x mark, Two liearts. : SEAL,
Attest:

Jas. C. O*Connor,

Nicholas Janis, interpreter.

Franc. La Frambolss, interpretar,

. J. De Smel, &, J., mimionary qu.i the Indians,
Saml. D. Hinman, missionacy,
Exccuted on the part of the Cutheads band of Sioux by the chicfy  Eseciton by we
.-._..4 ranmr.unm. whose names are hereto subscribed, they v&:ﬂ thereunto T4
uly authorized.

To-ka-In-ysn-ke, his x mark, The One who Goes Aliead Running. - ferat.
.—..-..-a.r..i:.r_a.w.!.. his x mark, Thunder Bull, SRAL.
e e =
-i-ca, his x marl .
Pactan-ka, hile x mark, u.m.- ._ﬂh_. "n"..“
Attest: : ’
Jas. G, Q'Connor.

Nicholas Janls, inte e,
o e
. J. Do 8uet, 8. J.,
Sasnl. D). Hinnan, .u._.-.re:.ﬂnww suwong the Indians

Exccuted on the part of the Twe Ketile baml of Sioux by tha chicfs 05 e Twe Ketile
nad headmon whose namens ure hereto subscribed, they being thereunto
duly suthorized. R

100

Ma-wa-tan-ni-han-ska, hir x mark, Long Muandan. femar.
Can-kpe-du-is, hia x mark, Red War Club. wEAL,
Can-ka-ga, hie x snark, The Log: SEAL.
Altest: PN
Jss C. O'Connor. .
Nicholas Janle, interpreter, .
Franc, La Framboles, interpreter. =

. P J. DaSmet, 8. J,, missionary among the Indisne.
Saml, D, Hinman, inlmionary to the akotas. e
Executed on the putt of tha Sans Arch band of Sioux by the chiefs val)y the Sana Arch
and hesdmen whoss names arc hercto annexed, they being therounto
duly authorized. Lo
_—?:u._._...t.-.:j his x mark, The Ono that has Neither Horu. [suat.
We-Intu-pi-lu-ta, his x mark, Red Plune. SEAL.
Ci-tan-gl, his x mark, Yellow Hawk, SEAL.
He-na-pia-wa-ni-cs, his x mark, No Hor, ABAL.
Attest: :
Jus. C. O’Connor. .
Nicholas Janis, interpreter,
Franc. La Frambole(e), interpreter,
- ) DeSmet, 4. 3., fonary among the Indi
Haml, D. Hinmnan, missionary.

Executed on the part of the Sauteo band of Sioux by tho chiiofs and , Esccution by the
headmen whoso :5.1“.- are beroto subscribed, they beiny thoreunto dufy ™' ™™

autborized, .
Wa-pah-shaw, his x 1ark, Red Fnalga, ARAL.
Wali-kno-tay, his x mark, Shooter. | B (N
Hoo-sha-she, hix x mark, Red J. KA,
O-wun-shudu-tn, his x nusrk; Renrlet all aver.  frnsr.
Wananace-tan-ka, his mark X, Big Faghe LTIV §
Chn-tan-kana-pe, his x mark, Flute-playor, [sxain
Tashun-keano-z, hiv % 1oack, His fron —w.e_«. BEAL.
Attexst: :

S, 1. Himnan, 1t B, wisdonary,

.—. .i..
F...s.:. .—.t.&:v..}..ai_—..E-eQ.._.?J.ep.l!n_s.ﬂ.z.>...=v..
P S, R S . .
Nirhalax Janis, Interpreler,

Feaue, La Framboim, interproter,
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JUN-28-01 18:18 FROM:SACW ID:- 7036873366 PAGE

DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY

CIVIL WORKS
108 ARMY PENTAGON
WASHINGTON DC 20310-0108
20 JUN 2801
REPLY 7O
ATTENTION OF

" Mr. Charles W. Murphy

Chaiman, Standing Rock Sioux Tnbe
Post Office Box D
Fort Yates, North Dakola 58538-0522

Dear Chairman Murphy:

Thank you for your letter of May 1, 2001, to the Honorable Joseph W. Westphal,
former Acting Secretary of the Army, regarding the Missouri River Master Water Control
Manual (Master Manual) and draft environmental impact statement (DEIS). | am
responding to your letter because this office has oversight responsibility for civil works
activities of the Army Corps of Engineers. '

I regret that | am unable to provide you with a final response at this time. Your
concems regarding the potential impacts of revisions to the Master Manual on water

. rights of your Tribe and regarding economic impacts require additional research and

coordination. Working with the Corps, | expect o be able to provide you with a final
response within 45 days. Regardless of what our final response may be, | can assure
you that the Corps will appropriately include the views of the Standing Rock Sioux Tribe
in the draft Master Manual and DEIS. Additionally, the Corps is planning to hoid a six-
month comwnent period for these draft documents, along with a series of workshops

~ throughout the Missouri River Basin where opportunities will be available to provide input

and ask questions. Also, separate consultation meetings with Missouri River Basin
Tribes are being planned.

Finally, | have been informed that Mr. Chip Smith, our Assistant for Environment,
Tribal and Regulatory Affairs, spoke with you several days ago and confirmed a meeting
with you in Bismarck, North Dakota, for June 27, 2001. Mr. Smith will be prepared to
discuss this and other maiters during that meeting.

Please do not hesitate to contact this office i you have any additional questions:
Sincerely,
Claudia L. Tomblom

Deputy Assistant Secretary of the Amy
(Management and Budget)
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JUNM-20-01 18:18 FROM:SACW ID:-70836973366 PAGE 11

DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY

CIVIL WORKS
108 ARMY PENTAGON
WASHINGTON DC 203100108
20 JUN 2001 \
REPLY 70 ) b
ATTENTION OF

" Mr. Charles W. Murphy
Chaimman, Standing Rock Sioux Tnbe
Post Office Box D
Fort Yates, North Dakota 58538-0522

Dear Chairman Murphy:

Thank you for your letter of May 1, 2001, to the Honorable Joseph W. Wesiphal,
former Acting Secretary of the Army, regarding the Missouri River Master Water Control
Manual (Master Manual) and draft environmental impact statement (DEIS). | am
responding to your letter because this office has oversight responsibility for civil works
activities of the Army Cormps of Engineers. '

I regret that | am unable to provide you with a final response at this time. Your

concemns regarding the potential impacts of revisions to the Master Manual on water

- rights of your Tribe and regarding economic impacts require additional research and
coordination. Working with the Corps, | expect to be able to provide you with a final
response within 45 days. Regardless of what our final response may be, I can assure
you that the Corps will appropriately include the views of the Standing Rock Sioux Tribe
in the draft Master Manual and DEIS. Additionally, the Corps is planning o hold a six-
month comwnent period for these draft documents, along with a series of workshops

- throughout the Missouri River Basin where oppormmtles will be availablé to provide input
and ask questions. Also, separate consuitation meetings with Missouri River Basin
Tribes are being planned.

Finally, | have been informed that Mr. Chip Smith, our Assistant for Environment,
Tribal and Regulatory Affairs, spoke with you several days ago and confirmed a meeting
with you in Bismarck, Norih Dakota, for June 27, 2001. Mr. Smith will be prepared to
discuss this and other matiers during that meeting.

Please do not hesitate to contact this office if you have any additional questions.
Sincerely,
Claudia L. Tomblom

Deputy Assistant Secretary of the Army
(Management and Budget)
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REMARKS OF STANDING ROCK SIOUX TRIBAL
COUNCIL MEMBER

The Great Sioux Reservation contained the area now occupied by the
Standing Rock Indian Reservation, all of Western South Dakota and the
entire course of the Missouri River in the Dakota Territory from the east
bank to the west bank Our predecessors, along with the present governing
body and membership, regarded the area that we reserved unto ourselves
to include all the soil, plains, woods, prairies, mountains, marshes, lakes
and rivers within the region, with the fish and wildlife of every kind, within
the said limits and all mines of whatsoever kind. The Standing Rock people
were invested with all the rights, jurisdictions, privileges, prerogatives,
royalties, liberties, immunities, and temporal franchises whatsoever from
time immemorial.

The Corps of Engineers in its Master Manual Update and Revision, as well
as in the Environmental Impact Statement, has failed to identify these
rights, titles and interests in the Missouri River and to properly address
them as issues This has been done by the Corps of Engineers over the
repeated objections of the Standing Rock Sioux Tribe.

The Corps of Engineers has improperly disposed of consideration of our
rights, titles and interests by stating, in effect, that only those rights
confirmed by a final court of competent jurisdiction or by congressional
settlement will be considered in the Master Manual and EIS. The Corps of
Engineers has then proceeded to allocate water to be utilized by upstream
and downstream states, by threatened and endangered species, by
recreation and navigation interests with no treatment of the prior and
superior, vested and perfected water rights of the Standing Rock Sioux
Tribe Nor has the Corps of Engineers addressed any decreed or settled
water rights of any Indian Tribe in the Missouri River Basin.

With the decisions made in any final Master Manual and BIS, countless
interests in the Missouri River, including barge traffickers, marinas,
environmental advocates, municipalities and states, among others, will
undertake investments, encumber loans, commit appropriations,
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settle estates and otherwise make irretrievable commitments that will
severely prejudice the future development of the prior and superior rights to
the use of water by the Standing Rock Sioux Tribe and its membership.
Courts and legislative bodies will be forced into immoral decisions and a
twisting of the legal system to confirm the rights established by the Master
Manual and EIS against the rights of the Standing Rock Sioux Tribe.

This is not necessary in the Missouri River Basin where sufficient water is
currently available to properly and morally treat and acknowledge the water
rights of the Standing Rock Sioux Tribe and other tribes with interest in the
Missouri River, its tributaries and its aquifers It is not necessary in the year
2002 to impose an allocation in the Missouri River that will forever
prejudice the water rights of the Tribe The United States can act
scientifically, honorably and morally at the present time to properly
address, not ignore, our water rights and avoid the tragedy in other regions
of this great nation. We are 100 years beyond the birth of the Reclamation
Act, which immediately created a monopolization of water supply in
Arizona that now causes State courts to pervert Indian title to maintain the
investments of the land speculators that benefited from the Reclamation
Act and allocated all available Indian water to the Phoenix metropolitan
area.

Recently, the Arizona Supreme Court, faced with the prospect of 4 million
people relying upon three sources of water: Indian water rights in the Salt
River, the Central Arizona Project (investing billions to divert and pump the
Colorado River) and severe over-pumping of finite groundwater resources,
committed one of the most immoral acts of any court in this nation in our
history by deciding that any Indian water right relying upon irrigation, the
long-standing heart of the Winters Doctrine espoused by the United States
Supreme Court, can no longer be proved and that any Indian water right for
any other purpose must be based on a standard of minimal use for that
purpose: 160 gallons per Indian per day or less.

The following is quoted by a southwestern newspaper presenting an article
by a hydrologist for the Navajo Nation:

“(T)ake from the Indian people. . . their lift sustaining Winters
doctrine rights and you take from them the bases for their
continued existence as a separate and distinct people.’
William Veeder, federal attorney, 1972."
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"For over a century, Arizona politicians, farmers, cities,

businesses and industries have sought to control the
N\ state's water resources. Water from the Colorado River
and the Gila River basin is what keeps the State's

economic engines running. Only within the past two
decades, however; have most of the state's 21 tribes
been allowed a serious seat at the water rights table.
The rules on water rights will determine these tribes'

economic survival. But, just as they get more involved,

the rules are changing.”

"The Arizona Supreme Court, in a decision last November
about rights in the Gila River basin, set new rules for measuring
Indian right. The court felt tribes might get too much water
under existing law, so it set a "minimalist" standard for
quantifying Winters rights (Gallup Independent, by Jack Utter)

There is no need for this kind of approach to Indian water rights in the
Missouri River Basin, but the Corps of Engineers in its Master Manual and
EIS has failed as crudely in 2002 as federal policy did in 1902 when the
Salt River Project was initiated, totally committing all water of the Salt and
Gila Rivers away from the Indian tribes and to the agriculturalists and land
speculators in the Salt River Valley. It is not too much to ask for
improvement in federal Indian water right policy over a century of failure.
The policies, or lack thereof, presented in the Master Manual and EIS are
consistent with the concern expressed by the Ninth Circuit Court of
Appeals in its Ahtanum Decision:

From the very beginnings of this nation, the chief issue around

which federal Indian policy has revolved has been, not how to
assimilate the Indian nations whose lands we usurped, but how

best to transfer Indian lands and resources to non-Indians. (United
States v Ahtamum Irrigation District, 236 F. 2nd 321, 337).

The Standing Rock Sioux Tribe formally files its Resolution 106 with the
Corps of Engineers as its reason and rationale for fully and completely
rejecting the Master Manual and EIS.
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PUBLI C HEARI NG
ACCEPTI NG COMMVENTS REGARDI NG
M SSOURI RI VER REVI SED DRAFT ENVI RONVENTAL | MPACT STATMENT

MASTER WATER CONTROL MANUAL

PROCEEDI NGS HELD AT:

Cul tural Resource Center
Eagl e Butte, South Dakota

February 12, 2002
1: 00 p.m MST

Reported By: Ms. Lynne M O nesher, RPR, Capital Reporting
Services, P.O Box 903, Pierre, South Dakota 57501
(605) 224-7611
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Tuesday, February 12, 2002

CHAI RVAN BOURLAND: We're going to go ahead and
get started right now But | guess before | do, it's always
been a tradition at Cheyenne River that we start all of our
neetings with a prayer. So if everyone will please rise,
renove cover, we'll open this nmeeting with a prayer.

(Openi ng prayer |ead by Chairnman Bourl and.)
Recess was taken at this tine.)

| want to wel come everybody here today. As
Chai rman of the Cheyenne River Sioux Tribe it's indeed an
honor and privilege to be able to be here today and wel cone
the United States Arnmy Corps of Engineers as they have come up
here today to take comrents on the revised draft environmental
i npact statenment for the Mssouri River Master Manual

| guess for those of you that may not be aware of
sone of the history regarding the Corps of Engineers and the
Cheyenne River Sioux Tribe, it kind of goes back to about
1991. | was only the Tribal Chairman for about five nonths
when | was asked by now Senator, and then Congressnan Tim
Johnson, to testify at a hearing in Washington, D.C regarding
the Corps of Engineers control of the river system

And basically at that tine there was a huge
battl e between the downstream states and the upstream states
regardi ng navigation versus recreation. And so anyway, | was

asked to testify on behalf of the tribes, and it was after ny
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testinmony in Washington, D.C. that the first time to anyone's
recol | ection or know edge that the Corps of Engineers sent a
del egation to Cheyenne River, and basically asked what they
could do for us and how they could hel p accommpdat e sone of
our w shes.

It was at that first neeting that we sat down
and we | ooked for the first time at the Master Manual, and we
realized then that the Master Manual was not only an

i ncredi bly conpl ex docunent, but it had set forth a | ot of

acres and |l ands for certain types of objects that had not been

carried out when the river was danmed up. There was a | ot of
tal k about recreation, reforestation, a nunber of different
t hi ngs that never really happened.

So we have had kind of a love-hate relationship
over the years with the Corps of Engineers as a result of

that. We don't always agree or see eye to eye on how the

river has been controlled, and a lot of tinmes we would like to

gi ve our comments to the Corps as to how we think that things
shoul d be done.

One area that has been a particul ar concern, and
| do think that the Corps nobst recently have begun to address,
is cultural preservation. Over the years we all know that an
i mense amount of taking area | ands have eroded away into the
reservoirs. And | say reservoirs plural because it's a

problemthat is conmon to all the reservoirs on the M ssour
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River in the State of South Dakota.

And with the erosion cones the constant problem
of cultural properties being lost. Everything fromburia
sites to various different other sacred areas that have
basi cal |y washed away over the decades and are now laying in
the bottomof the lake. And so with this again the Cheyenne
Ri ver Sioux Tribe has attenpted to work with the Corps to | ook
and do an assessment, | guess, of these properties.

But the issue that | know that is probably first
and forenost on a lot of people's minds is the environnental
impact. We all know and we all need to be very realistic
about the fact that these reservoirs or danms were created with
certain intentions of the United States Congress in nind

Now for those of you that nay not have a conplete
background or history, essentially what happened is they have
this big flood, and | think it was in 1942 when the actual
fl ood happened, down on the Mssissippi River. It didn't
happen in the Mssouri River; it happened on the M ssissipp
River. And by 1944 Congress passed a |law that they called the
Fl ood Control Act, which basically was a result of a |ot of
finagling and negotiation and politicing.

Now i f the truth be known, and studi es have shown
that the real culprit in that particular flood was not the
M ssouri River, it was actually, | believe, the M ssissippi

itself and the Chio. But, of course, it was then politically
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unacceptable to propose danmng up the GChio River, so they

pi cked on the big Mssouri. Then, of course, the M ssour
River didn't have a lot of communities, with the exception of
Bi smarck, Pierre, Chanberlain and a few others, and they
believed that there would be the |east inpact by controlling
this particular river.

And in doing so, Congress never took into account
that the river had its own ecosystem It had its own
environnent. As a matter of fact, by damm ng up this river,
the M ssouri River, they not only destroyed hundreds of
t housands of acres of prinme river bottomland, but an entire
ecosystemthat existed in those river bottons, that had
exi sted for thousands of years. Entire species were
di spl aced, noved or destroyed as a result of this damm ng

In addition to that, the dans were created by the
engineers to have a certain life, a certain not only capacity
of water, but a certain life. And as a result of that they
took additional |ands adjacent to the shoreline of the dam
called the taking area that it was considered that those | ands
woul d erode. They would fall off and flake off into the
river, eventually up to the point where the dams woul d be al
silted in, and no | onger usable, would no | onger serve the
pur pose of flood control or would no | onger serve the purpose
of rural electrification, or whatever purpose they had in

nm nd, and thereby the system woul d be done.
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Well, the problemwith that is the fact that
where there was once a hilltop, now there was water, and the
end result is not only did they destroy an ecosystem by
danming up the river, but now they had noved it into new
territory, into lands that were never intended to have water.
And you can go down to the Mssouri River right now, or go
down to Lake Oahe, you'll see entire shale cut banks eroding
at a tremendous rate, while our people buried their dead up on
those hills.

In addition, you have different ecosystens that
exi st in these areas, and nmany of those ecosystens have since
washed away, have again went to the bottomof the lake. So
these are some of the concerns that we have.

In addition, the fact that one of the projects
that was promised was irrigation, and while the Cheyenne
Ri ver Sioux Tribe only had one irrigation project, on the
other side of the river there are nmany, many irrigation
proj ects.

One of the big concerns that we have had, and
personal |y have had, of being a fairly environnental -ninded
person, is the fact that many of these farmers have irrigated
these lands for a long tinme. They have dunped all sorts of
pesticides and fertilizers, insecticides, different things on
the land, and a lot of that was washed now down into the

wat er shed and may cause sone problems. W don't know what
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t hose problens may be, but we would sure like to know, because
of all of those, we could potentially have a mess.

Now, true, one irrigated farmis probably not
going to contaminate the entire river system but if you put a
whol e bunch of themin mass, it could have sone inpact.

Finally, the last thing that | have to say is
the potential inpact that mining in the Black H|lls has had
upon the river system W all know that Homestake Gold M ne
dunped virtually hundreds of thousands or possibly mllions of
tons of mine tailings into Witewbod Creek in just mining
al one and that's Honest ake.

That washed down, of course, into the Belle
Fourche River. Fromthere it washed down into the Cheyenne
River, and it all cone to settle in one place -- actually two
places. It canme to settle before the river was damred up at
the original mouth of the Cheyenne River.

And after the river was damed up, all the
tailings, up until the federal governnent forced themto
clean up their act, would have settled at the new nouth of
t he Cheyenne River, which is only about a mle or better
upstream fromthe water intake that we have at Cheyenne
Ri ver.

| could stand here today and gi ve you
statistics. I could give you all sorts of incidents of

heal th probl ens that our people have encountered on this
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reservation since we began drinking the water out of that
intake. As a matter of fact, | notice these guys all have
bottl ed water here today, so you're very safe, but the rest of
us that live here don't always have bottled water, and we

beli eve that's an environnental concern.

We have tal ked to the Corps of Engineers in the
past about the problemthat we have encountered in this
particular area with flooding. Wat happens, and it's
probably not going to happen this year, but what happens is
the ice jams. The ice on the Cheyenne River will break up
It will all jamup and create a big dam The water will back
way up and eventually it will burst free. Wen it bursts free
it moves that sedi nent base fromthe mouth of the river
downstream |In 1979 it nmoved it right through the intake of
the water we're drinking.

We have been working with EPA to try to determ ne
what is in that sedinent base; that we realize the sedinment is
wel | over 30 foot deep, but we would like to know what is in
there. And if there's any of these heavy nmetals or harnfu
chemical s that have settled in that area, we would like to
know because that is an environnental concern.

So | guess with that being said, there's nore
peopl e than nyself that have a few things to say, and | want
to thank the good col onel for conming on up to Eagle Butte, the

Cor ps of Engineers for conm ng and hearing what we have to say,
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and | encourage the people here to step forth to the m ke.
This is your day to testify. This is a fornal hearing and
everything that you say is being recorded by a court reporter
and will be part of the official record. So please speak
freely and speak with your m nd and your heart.

Again, | want to thank everyone for coning out

today and may God be with you. Thank you.

COL. KURT UBBELOHDE: Good afternoon. Welcone to

this tribal hearing. This is the 18th comrent session on the
Revi sed Draft Environmental |npact Statenent for the M ssouri
Ri ver Master Manual. M nane is Col. Kurt Ubbelohde. 1I'm
conmander of the Oraha District of the United States Arny
Corps of Engineers. Wth nme today are nmenbers of the team
that prepared the RDEIS, Rick Mwore, John Larandeau, Jody
Farhut; and other core participants are PemHall, who is our
Native Anerican coordinator out of the Oraha District, as well
as representing our cooperating agency WAPA, M. Jinmy Bl ack.
W want everyone to have a conmmpn under st andi ng
of the RDEIS. Copies of that, sunmaries and handouts, as well
as the environnmental inpact study are available at libraries
and project offices throughout the basin. You can get a copy
by witing us or get information off our web site, and any
menber of the team can provide you with the addresses to do
t hat .

In ny opening remarks 1'I1 give a brief
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1 description of the comment process, and then we'll take your
2 comments, and we'll stay as long as necessary to be sure that
3 everyone i s heard.

4 This hearing session will cone to order. CQur

5 purpose this afternoon is to conduct a hearing on proposed

6 changes to the guidelines for the Mssouri River Miinstem

7 System Operations. | would Iike to acknow edge and thank the
8 Cheyenne River Sioux Tribe for requesting and participating in
9 this hearing. This hearing is held in the true spirit of

10 governnent -t o-government relations that the Corps wants to
11 maintain with the tribes of the Mssouri River Basin.

12 Before | proceed, | would Iike to thank the

13 chairman for his openings remarks, and | would like to

14 identify any other elected nenbers. |If they wish to be

15 designated or identified at this time, if they would stand

16 up. M. Dave Hunp, who is councilnan and chairnan of the

17 Wat er, Energy and Environnental Commttee.

18 Ms. Lynne Ormesher of Capital Reporting Services
19 is recording this hearing today. She'll be taking the

20 testinmony verbatimand will provide the basis for the

21 official transcript and record of this hearing. This

22 transcript, as well as all of the witten statenments and

23 other data, will be nade part of the administrative record of
24  this action.

25 A copy of that transcript will be provided to
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participating tribes. Persons interested in receiving is a
copy of the transcript for this session, or any other session
need to indicate on one of the cards that are available from
Jody at the table.

Also, if you're interested in adding to our
mailing list, you can also indicate that on your card as
well. In order to conduct an orderly hearing it is essentia
that | have a card from everybody w shing to speak; and on
your card give the name and whom you represent. |f you desire
to make a statement and have not filled out a card, please
rai se your hand and we'll furnish you a card.

The primary purpose of today's session is to help
insure that we all have the essential information we will need
to make our decision on establishing the guidelines for the
future operations of the mainstemsystem and that this
information is accurate. This is your opportunity to provide
us with sone of that infornation. W viewthis as a very
i mportant opportunity for you to have an influence on the
decision. Therefore, I'"'mglad that you're here this
af t er noon.

| want you to renenber that today's forumis to
di scuss the proposed changes in the operation of the M ssour
Ri ver Mai nstem System that are analyzed in the Revised Draft
Envi ronnental | npact Statenent; and therefore, we should

concentrate our comrents on that issue specifically.
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It's ny intention to give all interested parties
an opportunity to express their views on the proposed changes
freely, fully and publicly. It is in the spirit of seeking
full disclosure and providing an opportunity for you to be
heard regardi ng future decisions that we have called this
hearing. Anyone wi shing to speak or nmake a statenent will be
gi ven the opportunity to do so

The M ssouri River Miinstem System consists of
Cor ps of Engineers constructed and operated projects, so
officially that makes us a project proponent; however, it is
our intention that the final decision on the future
operational guidelines on this project reflect a plan that
considers the views of all interests, focuses on the
contenporary and future needs served by the nainstem system
and neets the requirements established by Congress.

As hearing officer ny role and responsibility is
to conduct this hearing in such a manner as to insure the ful
di sclosure of all relevant facts bearing on the informtion
that we currently have before us. If the information is
i naccurate or inconplete, we need to know that and you can
hel p us make that deternination

Utimately the final selection of a plan that
provi des framework for the future operations of the mainstem
systemw || be based on the benefits that we may be expected

to approve fromthe proposed plan, as well as the probable
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negative inpacts, including cumulative inpacts. This includes
significant social, econonic and environnental factors.

Shoul d you desire to submit a witten statenent
and do not have it prepared, you nay send it to the U S. Arny
Corps of Engi neers and we can provide you that information as
to the address. You may al so FAX in your comments or provide
themelectronically via e-mail. The bottomline is that the
official record closes on the 28th of February 2002. To be
properly considered, all remarks, witten or otherw se, nust
be received by that date

Before | begin taking testinony | would like to
say a few words about the order and procedure that will be
foll owed. When we call your name, please come forward to the
| ectern; state your name and address; specify whether or not
you are representing a group, agency, organization or speaking
on behal f of yourself.

We woul d appreciate it if you would limt your
remarks so that everybody has an opportunity to express their
views, but we'll stay here as long as is necessary for
everybody to have their full say. |If you are going to be
reading a statenent, we would appreciate it if a copy could be
provided to the court reporter prior to speaking so that that
may facilitate her taking a verbatimtranscript.

After all statements have been made, time will be

all owed for any additional remarks. And during the session
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may ask questions to clarify points for my own satisfaction

It is the purpose of this hearing to gather information which
we will use to evaluate the proposed plan or alternatives to
it. And since open debate between nenbers of the audi ence
wi Il be counter productive to this process, | mnust insist that
all coments are directed to ne, the hearing officer

At this time we'll begin.

MR, RICK MOORE: Julie Thorstenson

MS. JULI E THORSTENSON: Good afternoon. M nane
is Julie Thorstenson, habitat biologist with the Cheyenne
Ri ver Game, Fish and Parks. The statenent ['Il be reading
will be on behalf of the Gane, Fish and Parks Departnent.

There are several issues that need to be
addressed in the Revised Draft Environnental |npact statenent,
such as noxi ous weeds cottonwood stands, and the tern and
pl over | ake habitat.

Noxi ous weeds are increasing problemthroughout
the State of South Dakota. For years the Corps has
contracted with individuals to spray state |ands. However,
until recently the reservation | ands have been ignored. |If
the entire shoreline is not addressed it is ultimtely
pointless to spray noxi ous weeds. Seed di spersal occurs when
Lake Cahe water |evels are fluctuated.

The Cheyenne River Sioux Tribe is working to

eradi cate noxi ous weeds on tribal land within the
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reservation. Since agriculture, mainly cattle production, is
the prinme source of incone for the Cheyenne River Sioux Tribe
tribal menbers, noxious weeds are extrenely detrinmental to

t he econony. Noxious weeds | essen the productivity for
cattle and conpete with val uabl e native species.

Noxi ous weeds affect the range quality,
productivity and the overall econony of the Cheyenne River
Reservation. That is why we feel that this nust be
considered in revising the Corps Master Mnual

We are concerned with the negative effects that
the | ake I evels are having to the cottonwood trees. There is
very little to no age structure or recruitnment within the
exi sting the cottonwood stands. Wen the lake is low, the
cottonwoods cone in very thick, but they are then fl ooded,
not allow ng a diverse age cl ass.

The cottonwood is very inportant to the Lakota
people. It provided winter shelter and heat to our
ancestors. It is also vital habitat to the eagles. Eagles
are very culturally significant to the Lakota people.
Destruction of habitat along this flyway will lead to
reduction or elimnation of eagles fromthe Cheyenne R ver
Si oux Reservation. It is inmportant for the Lakota people to
be able to live with the eagles as they have for centuries.

I f the cottonwood stands dinminish, the Lakota

people will lose a part of their culture. |In times when nany
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1 of our children are strangers to their culture and | anguage,
2 we cannot afford to |lose any nore of our cultural ties.

3 Therefore, we feel cottonwood stands nust be considered in

4 the revising of the Master Manual

5 The RDEI S di scusses the threatened piping plover
6 and the endangered |l east tern. However, when doing so there
7 is no mention of |ake habitat. Therefore, we feel the RDEI S
8 is essentially inconplete. If the U S. Fish and Wlidlife

9 Servi ce considers the |ake habitat to be critical habitat for
10 t hese species, how then can it not be considered when

11 revising the Corps Master Manual

12 The Cheyenne River Sioux Tribe has been

13 conducting adult census on Lake Oahe since 1994. W cannot
14 make a sound deci sion concerning the piping plover and

15 interior least tern without knowi ng how t he proposed

16 alternatives will affect Lake Oahe habitat and essentially
17 t heir popul ati on

18 In conclusion, we feel the Revised Draft

19 Envi ronnental |npact Statenent is inconplete and inaccurate
20 and are unable to fully support any alternative unti

21 appropriate information i s obtained.

22 COL. CURT UBBELOHDE: Thank you.
23 MR, RICK MOORE: Panel a Snyder.
24 MS. PAMELA SNYDER: Col onel and co-nenbers of the

25 wildlife service representatives, thank you for com ng today,
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for listening to our comments. |'ve provided a statenent to
the court reporter. | wll speak fromthat in general, but
don't hold ne to that, please.

My nane is Pam Snyder. | amcounsel to the
envi ronnental protection departnent of the Cheyenne River
Sioux Tribe. Qur address is Box 590, Eagle Butte, South
Dakota 57625. The comments that | nmke today are nade on
behal f of the EPA and the weed committee for the triba
council. The tribal council is considering final comments
which will be subnmitted to the Corps prior to the deadline for
the coments period.

The Cheyenne River Sioux Tribe is a mgjor
stakehol der in the Mssouri River Basin. As such, the Tribe
has a vested interest in the managenment of the M ssouri River
Mai nst em Reservoir System by the U S. Army Corps of
Engi neers. Revisions to the Corps' naster water control
manual , the Master Manual, will directly and significantly
i npact the Cheyenne River Sioux Tribe. By way of introduction
I would like to quote an excerpt from Executive O der 12898:

To the greatest extent practicable and permtted
by | aw, each federal agency shall make achi eving environnental
justice part of its mission by identifying and addressing, as
appropriate, disproportionately high and adverse hunman health
or environmental effects of its prograns, policies, and

activities on mnority popul ations and | ow i ncome popul ati ons
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1 in the United States; Executive Order 12898, 1994.

2 Executive order 12898 places on federal agencies
3 the task of achieving environmental justice. To do so, the

4 agenci es nust identify and address disproportionately high

5 and adverse effects of their actions on mnority and | ow

6 i ncome popul ations.

7 Qperation of the Mssouri R ver is an action of
8 the Corps of Engineers requiring conpliance with EO 12898.

9 Preparation of the Revised Draft Environnental | npact

10 Statenment for the Mssouri River Master Manual, the RDElS,

11 requires the Corps to conply with the National Environnenta
12 Policy Act, NEPA

13 The conbi nati on of EO 12898 and NEPA creates a
14 process in which the Corps nust not only identify the inpacts
15 of its operation of the Mainstem Reservoir System which

16 di sproportionately and adversely affect the basin tribes, it
17 nust al so conme up with ways to nitigate those inpacts. Wile
18 the Corps has gone to great lengths to fulfill the former

19 obligation, nuch work remains to achieve the latter, for

20 exanpl e, to achi eve environnental justice.

21 Water level fluctuations in Lake Cahe are of

22 great concern to the Cheyenne River Sioux Tribe. Fluctuating
23 water |l evels are eroding the western shoreline of Gahe and

24 destroying tribal, cultural and historic sites at an al arm ng

25 rate. Water quality is affected by | ake |evel fluctuation
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and i ce novenment near the intake for the tribe's main
drinking water supply. Water |evel changes also result in
t he propagati on of noxious weeds, as Ms. Thorstenson just
commented. This adversely inpacts the tribe's cattle

i ndustry. Each of these inpacts will be discussed in ny
remar ks.

Lake | evel fluctuations are perpetuated under
all six alternative plans for operation of the Miinstem
Reservoir System bei ng consi dered by the Corps of Engi neers
in this RDEIS process, and to that reason and others, other
reasons | will touch upon in ny renarks, the Cheyenne River
Si oux Tribe does not endorse any the current water contro
pl an or any of the alternatives under consideration at this

tine.

Turning first to historic properties: According

to the Corps' Historic Properties Technical Report, the
Smithsonian Institution conducted a survey of historic

properties in the Mssouri River Basin prior to inundation

Al t hough archeol ogically significant at the time, the surveys

are very neager by nodern standards.

The Corps began conprehensive survey and

i nventory progranms in 1974. Because they took place after the

| akes were filled, these surveys involve |ands at or above
normal pool elevations. The conbination of the Smthsonian

and Corps surveys include 212,000 acres surveyed and 1400

CAPI TAL REPORTI NG SERVI CES

A2-301


brownj
A2-301


A2-302

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

sites inventori ed.

Al t hough the 21, 000-acre figure sounds
i mpressive, the Corps goes on to state at page four of its
report that it is reasonable to speculate that not |ess than
50 percent of all historic properties existing within the five
downstream projects are normally inundated. In other words,
this cuts the nunber of surveyed sites above the pool from
1400 down to 700 or |ess.

Incidentally, only the five downstreamreservoirs
are included in these nunbers because Fort Peck was inundated
at the tine of the Snmithsonian surveys. Little was known
about Fort Peck's archeol ogical resources until recently,
states the Corps at page 3-169 of the Master Manual RDEIS.
Little was known until the Corps sponsored a survey of 2.3
percent of the shoreline of Fort Peck Reservoir. And this
survey reveal ed 159 sites, which, when extrapol ated, could
yield 2000 nore sites on the shoreline of that reservoir. Wy
is extrapol ati on necessary? Wy were only 2.3 percent of the
shorel i ne surveyed?

Regardi ng historic properties at the five
downstream reservoirs, the Corps |ists 1402 archeol ogi ca
sites in and adjacent to Lake Sakakawea, 1,114 at Lake Cahe
and 165 other archeological sites, for a total of 2,681
sites, found at RDEI S page 3-169. Cbviously, these nunbers

differ fromthe Corps' reference to 1400 sites inits
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technical report on historic properties supporting the
RDEI S.

The difference raises the question, what are the
real nunbers? Even nore inportant, however, is the question
are the nunmbers accurate and conplete? The answers to these
guestions are crucial because the Corps' evaluation of the
potential for erosion of historic properties fromthe RDEI S
alternatives for operation of the Minstem Reservoir System
wer e based upon the Corps' estimation of the nunber of
hi storic properties on the shorelines of the respective
reservoirs.

It is the position of the Cheyenne River Sioux
Tribe that the Corps has not taken steps necessary to
adequately identify historic properties within the area of
potential effect of its operation of the M nstem Reservoir
System

Title 36 of the Code of Federal Regul ations
Section 800.4 requires the Corps to gather information from
Indian tribes and take the steps necessary to identify
historic properties within the area of potential effects,
found at 36 CFR section 800.4(a)(4) and (b). The |level of
effort required of the Corps includes naking a reasonable and
good faith effort to carry out appropriate identification
efforts, which may include background research, consultation

oral history, interviews, sanple field investigation, and
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field survey. The agency official shall take into account

past planning, research and studi es, the magnitude and nature
of the undertaking, and the degree of federal involvenent, the
nature and extent of potential effects on historic properties,
and the likely nature and | ocation of historic properties
within the area of potential effects, found at 36 CFR Section
800.4(b)(1).

The Tribe acknow edges that the Corps' has
consulted with it concerning historic properties. However,
the Tribe lacks the capacity to adequately respond to Corps
i nquiries because it |acks the funding and manpower to
undertake a conprehensive survey of historic properties on the
shoreline of Lake Cahe. Moreover, while the Corps has
apparently conducted studies of historic properties in the
M ssouri River Basin, those studies do not constitute a
systematic, conprehensive survey. Such a survey is needed.

In 2000 nore than 150 previously unrecorded
traditional and cultural properties were found by the CRST,

t he Cheyenne River Sioux Tribe's preservation office in the
course of surveying recreational |ands slated for transfer

fromthe Corps to the Tribe under the Terrestrial Wldlife

Habi tat Restoration Legislation, known as mitigation

These recreation areas constitute a snal
percentage of Cahe's western shore within the Cheyenne River

Si oux Tribe Reservation. |If the numbers are extrapolated to

CAPI TAL REPORTI NG SERVI CES


brownj
A2-304


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

the entire western shoreline, then nany nore sites could be
added to the Corps' list of known sites based on this
relatively small survey al one

It is unlikely that the newy found sites were
utilized by the Corps in calculating its historic properties
i ndex values for Lake Cahe in the RDEIS. The properties are
not listed in the Omha District's Historic Properties
Dat abase file, attached as Exhibit A to the Hstoric
Properties Technical Report. This is not surprising, since
the date of the database file is 1993, and the date of the
technical report is 1994.

If these newy discovered sites were not included
in the Corps' evaluation of the inpacts of the proposed
alternatives on historic properties, then certainly the as-yet
undi scovered sites on the remaining | ands on the western shore
of Lake Oahe were not considered. The Corps clearly states in
the RDEIS that its evaluation of the inpacts of its operation
of the Minstem Reservoir Systemis based upon known sites
only.

In Section 5 of the RDEIS, the Corps states that
the long-term potential for erosion at each known site was
eval uat ed based on the nonthly water level in each of the
t hree upstream | akes and Lake Sharpe, RDEIS page 5-137. It
states at page 7-183 that only the effect to known sites is

considered in the Historic Properties Index.
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Getting back to 36 CFR Code of Federa
Regul ati ons, Part 800, given the nature and extent of
potential effects on historic properties, and the likely
nature and | ocation of historic properties within the area of
potential effects, the Corps' efforts to date do not
constitute a reasonable and good faith effort to carry out
appropriate identification efforts, which may include
background research, consultation, oral history interviews,
sanple field investigation and field survey, found at 36 CFR
Section 800.4(b)(1).

It is a foregone conclusion that operation of the
Mai nst em Reservoir Systemon the Mssouri River is a federa
undert aki ng of incredible nagnitude pursuant to 36 CFR Section
800.4(b)(1). So is changing that operation. The Corps' |eve
of effort in identifying historic properties on the shorelines
of the reservoirs is also driven by the nature and extent of
the potential effects of river operations on historic
properties.

The Corps recogni zes that historic properties
| ocated within the reservoir zone are subject to annua
fluctuation, and properties |ocated within a few vertica
feet up or down fromthat zone, are likely to receive a w de
range of severe inmpact. Now, given the magnitude of the
Cor ps' undertaking and the extent of the potential effects on

historic properties, the level of effort required of the Corps
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in identifying historic properties subject to destruction due
to wave action and erosion, is high

The Corps' obligation with regard to historic
properties does not stop there, however. 1In addition to
identifying historic properties and assessing adverse effects
on them Corps officials nust devel op neasures in the RDEI S

to avoid or mtigate such effects. The Corps acknow edges

this obligation at Page 12 of its Technical Report on Historic

Properties, where it states, Procedural conpliance with the
Nati onal Historic Preservation Act and NEPA further requires
description, evaluation of, and agreement upon, any mneasures
proposed to mitigate the adverse effect, or selection of an
alternative to the federal undertaking in question.

The Corps quickly rules out the idea of
devel oping an alternative to operating the existing reservoir
system or an alternative for operating the reservoir system
that woul d not adversely inmpact historic properties. |nstead,
it admits that mtigative neasures to | essen the severity of
the inmpact may be the only neans of conpliance.

Unfortunately, mtigation neasures called for
under Section 106 of the National Historic Preservation Act
are lacking in the RDEIS. The Corps tells us that |ake |eve
fluctuati ons and wave action are inevitable in the operation
of the Mainstem Reservoir System It states that known

historic properties, which include, but are not linmted to,

CAPI TAL REPORTI NG SERVI CES

A2-307


brownj
A2-307


A2-308

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

prehistoric sites, tribal cultural resources, and historic
sites, are adversely affected by all the alternatives.

I ncreased conservation during droughts is likely the primry
factor leading to this result, and this is at Page 7-233.

The Corps then points to the bank stabilization
efforts undertaken in the | ower basin as evidence of its
attenpts to nmitigate the adverse inpacts of reservoir
operations on historic properties. Table 3.15-1 at Page 3-171
of the RDEIS details those efforts. Only 21 bank
stabilization projects are listed for a total expenditure of
$1, 759, 000 over 23 years.

Repatriation of Native American renains under
the Native American Grave Protection and Repatriation Act
adds little to the Corps' colum. \When conpared with the
mllions, if not billions of dollars being spent or
sacrificed to mtigate the adverse inpacts of river operation
on three listed species in the basin, the Corps' efforts at
addressing the destruction of irreplacable historic
properties would be |aughable if the situation were not so
seri ous.

Clearly, the Corps has thrown up its hands. In
its Historic Properties Technical Report, the Corps advises
that measures to nmitigate the | oss of value inherent in
historic properties involve either site protection or

information retrieval, archeology. Either measure, says the
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Corps, requires substantial investnent of noney and nmanpower,
both of which have historically been in short supply conpared
with the legislative conpliance requirenents.

The Corps concludes its discussion of mtigation
requi renents at Section 7.20.1 of the RDEIS with the foll ow ng
remar kabl e statement: Because the Corps has existing prograns
to address the protection of sites or their docunentation if
protection cannot be acconplished, new effort to nmtigate the
effects of the operation of the Miinstem Reservoir System on
known sites are not required. Continued effort to protect the
sites are necessary to lint the adverse effects of the
exposure or loss of the known sites.

Finally, NEPA and the National Hi storic
Preservation Act require the Corps to not only devel op
nmeasures to avoid, mininmze or nitigate adverse effects on
historic properties of operation of the Mainstem Reservoir
System but to include a binding commtnent to such nmeasures
inits Record of Decision on the Master Manual. The
near - nonexi stent status of the Corps' mitigation neasures for
historic properties raises the question: Binding conmtment
to what ?

In sum historic properties are as priceless and
threatened as the least tern, piping plover and pallid
sturgeon. The entire river systemis being altered to address

the plight of these animal species. The Cheyenne River Sioux

CAPI TAL REPORTI NG SERVI CES

A2-309


brownj
A2-309


A2-310

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

Tribe is requesting that the Corps give the sanme consideration
to its endangered historic properties.

Turning to quality, in the water quality sections
of the RDEIS, the Corps tells us that problens exist.

El evated concentrations of arsenic, nanganese, iron and
beryl I i um have been nonitored in Lake Oahe and its infl ows.
In 2000, state water quality standards for nercury,
phosphorus, sulfate and iron were exceeded at Lake Cahe.
Arseni c commonly exceeds state water quality standards in
M ssouri River | akes.

Al t hough arsenic, sel enium and mercury occur
naturally in the soils of the basin, mning in the Black Hlls
has contam nated the Cheyenne River with high | evels of
mercury. The Cheyenne flows into Lake Gahe and forms the
sout hern boundary of the Cheyenne River Sioux Tribe
reservation.

In addition to these el enents, sedinent is being
eroded, transported and deposited within the damsystem This
is a normal process. Sedinent was continually noved by the
M ssouri River even before it was danmred. Now, however,
sediment is settling out in the reservoirs and at the nouth
of tributaries flowing into them

Significant sediment deposition is apparent at
the nmouth of the four najor tributaries that flow into Lake

Oahe: The Cheyenne, the Mreau, the Grand and the Cannonbal
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Rivers. The sedinment in these deltas contains arsenic,
mercury and other netals. Arsenic and nercury are of
particul ar concern to the Cheyenne River Sioux Tribe, because
the intake for the tribes main public water supply systemis
| ocated in Lake OCahe adjacent to the Cheyenne River delta.

Wave action, |ake |evel fluctuation and ice
noverment stir up sedinment. Let's |ook at wave action quickly.
According to tables 5.4-1 and 7.4-1 in the RDEIS, wave action
erodes and agitates the | ake sedi nents during |ow | ake |evels,
potentially causing el evated di ssol ved arsenic concentrations
in the water colum. These el evated arsenic concentrations
during | ow | ake el evati ons and drought conditions may affect
donestic water use, requiring additional treatnent prior to
donestic use and cause chronic effects to aquatic life in
| akes. The adverse effects are greatest during droughts when
| akes are drawn down and bottom sedi nents are exposed to wave
action, RDElIS pages 5-6-28 and 7-26-28.

Bot h Gahe Dam rel eases and | ake | evel s have
varied considerably. In its water quality technical report
supporting the RDEIS, the Corps states rel eases have been
extrenmely variable since the project becane fully

operational. Daily outflows range fromless than 1000 cubic

feet per second up to 55,000 cubic feet per second. Regarding

| ake | evels, the technical report states: Mich fluctuation

has occurred throughout the history of the reservoir; Corps
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1994, page 19.

Several years ago the Mssouri River Basin States
Associ ati on asked the Corps to sanple and anal yze delta
sedinent to test the hypothesis that raising and | owering | ake
levels result in sediment resuspension, potentially adding
contam nants to the reservoir and degradi ng water quality.
This is a main concern brought to the Corps attention. The
Corps did sanple several pollutants, including mercury,
cadm um |ead, chromum zinc, selenium arsenic, nickel and
pesticides. Significantly, arsenic consistently showed
significant increases, sonetines exceeding a factor of 10.

Moreover, the finer the sedinent, the greater the
arseni c concentrations. Corps 1994, Pages 44 and 52. Finer
sedinents are generally nmore chemically active, thus
perturbations such as w nd-wave action can result in chenica
changes associated with the transfer of materials froman
anaerobic environment in the sedinment to an aerobic
environnent in the overburden water. It is also suspected
that stormevents and hi gh wi nds, which are conmmon in the
M ssouri River Basin, cause high netal concentrations in the
wat er .

The Corps enphasi zes that the stirring of bottom
sediments in shallow areas of the reservoir is going to occur
no matter what the pool elevation. This is a natural, ongoing

process which occurs at all reservoirs with relatively soft
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bed sedi ments, Corps 1994 page 44.

On the other hand, delta growth is a dynam c
process, and as the reservoir fills, areas which are now
conprised of fine sedinents, silts and clays, will eventually
become areas dom nated by nore coarse sedinments, sand, as the
delta grows in the dowmstreamdirection. As particle size
i ncreases, arsenic concentrations generally decrease.
Unfortunately, the OCahe, the Mreau and the Grand R ver deltas
could not be analyzed for particle size relationship, since
only one sanple was taken.

In sum arsenic exists in the sediment of the
deltas of tributaries flowing into Lake Cahe. The arsenic is
found in higher concentrations in the fine sediment. Wve
action, lake level fluctuation and ice novenent stir up the
arseni ¢ bearing sedi nent and suspend it in the water colum.
None of the alternatives being considered by the Corps in the
RDEI S wi Il change this fact of reservoir operations.

The Corps' solution, test and treat your drinking
wat er because the stirring of sedinent in shallow areas is
inevitable no matter what the Corps does. This suggestion is
hardly encouraging to the Cheyenne River Sioux Tribe, whose
intake for its main public water supply systemis |located in
t he Cheyenne River arm of Lake Cahe.

Turning to nercury, we learn that this pollutant

is ubiquitous in basin, but nore of it was contributed to Lake

CAPI TAL REPORTI NG SERVI CES

A2-313


brownj
A2-313


A2-314

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

OGahe from m ni ng operations at the Homestake Gold Mne in the
Black Hills. Although the mne was declared a Superfund site,
and thus this point source of contamination has been
control |l ed, the Cheyenne River sedinents renmain contam nated
and continue to be deposited into the Cheyenne arm Corps
1994, Page 32.

Wi | e observed nmercury |evels are bel ow EPA
drinki ng water standards, the Corps advises that the presence
of mercury and its variable concentration suggests that it
shoul d be nonitored by municipalities which use the | ake as a
wat er supply.

Fish tissue sanples collected by the South Dakota
Department of Game, Fish and Parks and the Cheyenne River
Sioux Tribe in 2000 in the Cheyenne River, the Mreau and the
Grand Rivers and these arns of Lake Oahe contained sufficient
nmercury to warrant a consunption advisory on fish caught in
wat ers adjacent to tribal lands. As a result of the study,

t he South Dakota Department of Game, Fish and Parks was to
extend the area of study to other portions of Lake Qahe in
2001.

As with historic properties, the Corps
identificati on and assessnment of water quality problens in the
M ssouri River Basin have been less than stellar. There is
limted informati on regardi ng how water quality has changed

since the construction of the Miinstem Reservoir System says
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the Corps in Section 3.5.7 of the RDEIS. Al though nonitoring
information is gathered by the Corps, the basin states, the
U. S. Geol ogical Survey and EPA, no nonitoring program exists
that integrates and evaluates all the information. RDEIS
pages 3-36 and 3-44.

Spatial variability prevents our nonitoring
program from being a reliable indicator of the conditions
whi ch exist at the water supply intakes says the RDElS.
VWhat's the Corps' suggestion? In light of this problemthe
Cor ps suggests that personnel responsible for water quality
sanpling shoul d be updated in sanpling techniques. The
Cheyenne River Sioux Tribe agrees.

The Tribe also agrees with the M ssouri River
Nat ural Resources Commttee and the Biol ogi cal Resources
Division of the U S. Geol ogi cal Survey, that nore science is
needed. The M ssouri River Environmental Assessment Program
is a good start.

The purpose of the programis to provide the
scientific foundation for M ssouri River nanagenent
deci sions. The program hopes to expand current state and
federal monitoring efforts and start new ones. It wll
establish a systemw de database containing infornmation on
fish, wildlife, habitat and water quality and define the
baseline of current river conditions. The Tribe is pleased to

learn that both the public and government agencies will have
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equal access to this database.

The environnental assessnent programwill also
conduct long-termnonitoring of river resources and focused
i nvestigations of the cause and effect rel ationship between
river operations and the river's response. O course the
programis entirely dependent upon funding. G ven the fact
that tribal drinking water is at stake, funding of the program
has environnmental justice inplications.

Nei t her has the Corps devel oped viable nmitigation
nmeasures for the water quality issues raised in the RDEIS.
Al t hough t he Corps acknow edges that resuspension of arsenic
and nercury fromdelta sedi ments and bi oaccunul ati on of netals
in fish tissues are concerns of tribes in the basin. The
Corps' solution is not devel opnent of mitigation neasures to
address these issues. Rather, the Corps advises |oca
governments to test their water before drinking it.

Along the same lines, we are told in the RDEI S
that the MCP | eaves nore water in the three upper mainstem
| akes during drought and reduces |ake |evel fluctuation. The

i ncreased vol ume i nproves water quality by diluting

pollutants. The GP options will inprove water quality even
nore because they will |eave even nore water in the | akes than
t he MCP.

However, none of the alternatives |imts the

suspensi on of netals into the water columm and the
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accumul ation of toxic elements in fish tissue in Lake Cahe.
Thus, neither the CACP nor any of the RDEIS alternatives being
considered by the Corps mitigate the water quality issue of
greatest concern to the Cheyenne River Sioux Tribe.

The Corps is correct in stating that it is not
the source of pollutants entering the Mssouri River. Neither
does it regulate water quality in the basin. States, tribes
and the federal Environnental Protection Agency, EPA, nanhage
wat er quality under the Clean Water Act and Safe Drinking
Water Act. That the Corps is not the source of water
pollution or the regulator of water quality, however, does not
relieve it of its responsibility to satisfy the environnenta
justice principles of Executive Order 12898 by identifying and
mtigating water quality problens created or exacerbated by
its managenent of the M ssouri River Mainstem Reservoir
System So far, no solutions have been offered.

What about dredgi ng and renovi ng the contani nated
delta sedi ments? What about erecting barriers to mnimze
| ake | evel fluctuation in the deltas and prevent ice
noverrent ?  What about covering the contamni nated sedi nent with
coarser sedinent? What about noving the intake for the
Tribe's public water supply systemaway fromthe Cheyenne
Ri ver delta?

Finally, let's take a brief |ook at hydropower.

The Cheyenne River Sioux Tribe is very concerned about
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increased electricity rates for tribal nenbers. It is the
tribe's understand that all of the alternatives being
considered in the RDEIS process woul d increase nmeasures of the
MCP and the GP options would | eave nmore water in the
reservoirs. This held-back water, known as head, constitutes
the capacity of the dans to produce hydropower.

As the water is released and run through the
turbines in the dams, power is generated. 1In this way GP 1528
woul d produce the greatest hydropower benefits. The CWCP
produces the least. The other alternatives fall in between.
The difference between GP 1528 and CWCP, however, is only 2.3
percent.

In spite of the fact that the MCP and the GP
options increase the capacity of the mainstemdans to generate
hydr opower, all of the GP options decrease hydropower
revenues. How? By releasing water fromthe dans ot her than
during the sunmmer and wi nter peak demand peri ods when the
hydr opower is nost val uable. The higher the demand for power,
the greater its value. Because demand is greatest in sunmer
and wi nter, energy produced during these seasons is of greater
overal | value than energy produced in the spring and fall

Wien water is released fromthe dams other than
during these sunmer and w nter peak demand periods, revenue
is lost. And beyond that, WAPA, Wstern Area Power

Admi ni stration distributes the power, has to buy power to
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repl ace the power that could have been generated if it could
rel ease the water during these peak seasons.

In this way GP 1528 and GP 2028, the two GP
options which release only enough water in the sunmrer to
mai nt ai n i ni mum navi gati on service, decrease annua
hydr opower revenue by an average of $8 to $9 million when
conpared to the CACP. The GP options which split sunmer
season rel eases and rel ease the | east ampunt of water during
t he sunmer peak demand period, that's GP 1521 and GP 2021
have about a $30 nmillion average annual adverse inpact on
hydr opower revenues.

These revenue | osses translate into increased
electricity rates for customers who purchase power fromthe
Pi ck- Sl oan project through the Wstern Area Power
Admi ni stration, WAPA

The magnitude of the hit caused by these
i ncreased rates depends on the anmpunt of power a particular

customer purchases from Pick-Sl oan, fromthe M ssouri River

dans. WAPA estimates that basin tribal custonmers purchase 60

percent of their total power from M ssouri River hydropower

sources. As shown in figure 7.10-22 in the RDEIS, and Figure

A-9 in the Tribal Appendix to the RDEIS, the increase in
power costs incurred by basin tribes under the Gavins Point
options ranks fromtwo percent for GP 1528 up to ten percent

for GP 1521 and GP 2021.
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In other words, it appears to the Tribe fromthe
RDEI S that tribal electrical rates could increase anywhere
fromtwo to ten percent, dependi ng upon which alternative the
Corps selects. This is a serious increase to tribal nenbers.
It will adversely inpact affordable housing to tribal menbers,
and for that reason the Tribe is very concerned about the
i npact of the alternatives on hydropower.

I want to thank the Corps representatives,
particularly you, Colonel, for comng today and listening to
our comments.

COL. KURT UBBELOHDE: Thank you.

MR, RICK MOORE: Next testinony, Harold Frazier

MR, HAROLD FRAZIER: M nane is Harold Frazier
vice chairman of the Cheyenne River Sioux Tribe.

Just to elaborate on sonme of this, | guess on the
Mast er Manual, one of the things | got was the hydropower, and
fromthe way | read it, | see that sone of your alternatives
are going to affect our electricity rates, and that's a huge
concern of tribal nmenbers, Native Anerican nenbers. |If you
| ook on the census, the 2000 census, Ziebach County is the
poorest county in the nation, and that county is half of our
reservation, and | think Dewey County is like fifth overall

So there's a lot of concern on the cost of
electricity. Many of our nmenbers only get about $4,000 per

year to live on and can't afford electricity rates, and
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cannot understand why the federal governnent allows
cooperatives to charge outrageous electricity rates, because
we have the tributary flowing into the Mssouri River into
Lake CGahe, the Cheyenne and Mireau River and |ots of creeks
and draws.

Anot her thing, to comrent on erosion, sedinment,
you know, a lot of our land is going into the water and is
usel ess for the people. And |I'mreally upset about the
hi story and what the Corps has not done, | guess, on Cheyenne
River. The only trees that we have is along the Mreau
River. There's no -- we don't have no trees or any type of
vegetation |ike that.

| take offense to what the Corps has done in
regards to 1804 and 1806 roads. You know, | ook on our side of
the river, Cheyenne River here, there's no -- you go to the
east side of the river, on the non Indian side you have paved
roads up and down the river, and on our side there's no kind
of inprovement, no recreation sites have ever been devel oped
on our reservation by the Corps, which | think there should
have been. It's in the past, but maybe they should
appropriate noney and try to assist the Tribe in trying to
devel op recreation sites.

And |'mgoing to problenms in sone portions of
your manual. | know one of themsaid there were seven sites

on our reservation by water intakes. W only know of two, and
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the only question you guys gave your presentation to the Tribe
and | don't know, we were prom sed that map woul d be provided
to us and | haven't heard or seen of any map that's been

devel oped.

Again, | guess the main thing |I'm concerned with
is the electricity rates. | think that we should get direct
power from Lake Gahe here. Thank you.

COL. KURT UBBELOHDE: Thank you very nuch.

Are there any others who care to nake a
statenent? M am could we get you to fill out a card?

MS. GERMAI NE MEANS: |'m an el der of the Cheyenne
Ri ver Sioux Tribe, and | happen to be one of the |eft-over
products of the old Cheyenne Agency which was fl ooded by the
Cor ps of Engineers. And we have suffered not only in the area
of our land and historic el enents, but there were so many
prom ses.

The other two areas have been addressed by the
government and Corps of Engi neers, which as of today has not
been done, such as the pernanent road system And | drove the
road on the east side of the river, in essence, to the one we
recei ved on the west side, and there's such a great,
trenendous difference there, and that never has been foll owed
t hrough by the Corps of Engineers to ny know edge.

The other area is the historical site that is

very dear to us, and that's Medicine Rock Historical site
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that sat on the east bank of the M ssouri, right opposite the
Cheyenne River, Cheyenne Agency. There's a few other sites
that | don't have with me right now | wasn't really
prepared to make any kind of statenents that | coul d use
statistics.

But these are sonme of the things that just comes
to ny mnd that need to be addressed yet, and so then |I'm
sitting here thinking of all of these other things that are
entering into play here, what's going to say and who i s going
to live up to all this planning that is being done now, it
wasn't done and will it be done now.

There are so many ot her areas that we have
suffered as a result of the taking area, such as the
livestock. There was a lot of l|ivestock which was | ost down
al ong the Corps | and because the high level mark far exceeded
what was anticipated. And so a lot of cattle have wandered
out in there because there was water and there was a big | oss
that we still continue to take as of today.

The other thing is destroying continually,
continued on to destroy a lot of trees and shrubbery al ong

areas that are fromthe mouth of the Mreau west where again

hi gh water | evel has far exceeded and is continuing to destroy

the land up in that area. A lot of these areas have not been
addressed as of yet today.

And so | have question in ny mnd, and a | ot of
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these statistics that have been taken and eval uations that
were taken, there's a lot of historical sites that a | ot of
us old-timers are aware of that as of today have not been
considered or reviewed by the Corps of Engineers and | am
against this plan unless there is nore input and nore
specific areas that need to be addressed where we're going to
get sonme recognition and sone action on behalf of the Tribe.
Thank you.

MS. MADONNA THUNDER HAWK: My nane is Madonna
Thunder Hawk. | live on the east end of the reservation in
Swi ftbird Conmunity, where the old Cheyenne Agency used to
be. And as far as people that still |live down in that area,
thanks to the Arny Corps there's no nention of the old
Cheyenne Agency ever being in existence, after being gone
about 20 years. This was in the early '90s | cane back and
there was a sign up that said Forrest City ranp, or
sonet hing. Anyway, that's just sonething that's bugged ne
over the years.

But | just have a few comments. [|'mnot sure of
the process of the Arnmy Corps of Engineers, and | mean to ne
it's just this huge bureaucracy, like they all are, but the
comments | would like to nake is | was really glad to see this
docunent here furnished by our tribe, coments of the Cheyenne
Ri ver Sioux Tribe, Departnent of Game, Fish and Parks. [|'m

really proud of that, proud of our tribe and really proud of
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this docunent, very inpressed.

You know, we are no |longer going to sit by and
l et things happen. W're not going to acqui esce anynore. |
realize, also, that the Bush admi nistration, and what's going
to happen with noney appropriations and the cuts that are
going to come in all areas, so maybe this is just, you know,
sonet hing that has to be done because it's asked for, you
know. Maybe the plans are already cut and dried. Maybe you
guys are just going to go on in the first place.

But out here we're still tribal people and we
still have feelings for our Iand and we still have ties to the
| and, and we know we're going to be struggling in generations
of struggle on issues like this. So | don't know your federa
agency, or what have you, but out here we're still people. W
have different feelings for the |and and our resources.

So I'mglad to see that you've finally cone, and
I think John had a ot to do with that because she's an
enrol |l ed nenmber here, and she also grew up down at A d
Agency. We stood by and watched that. The water cone and
covered our honeland. So | have children and grandchil dren
and they will still be here after I'm gone as the tribe, being
concerned about this whole issue of holding the federa
government's feet to the fire, regardl ess of what agency you
represent.

So |l want to -- |I'msure you've had nmany wel cones
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1 here, but I'll add mine. Thank you

2 MR, LANNY LaPLANT: Hello. M nane is Lanny

3 LaPl ant and I'ma councilman fromDistrict 5 and | am

4 probably one of the |ast ones, with Madonna, fromthe Od

5 Agency who graduated, 1959, the | ast graduating class from
6 that school. Right after we got out, we got flooded. So |
7 guess that nmeans a lot to us.

8 But my major concern here is as a long tine

9 council representative we done the study here and | nmde

10 anmendnments or introduced resolutions to anend, being worried
11 about the intake of the waterlines down al ong the Cheyenne
12 River arm |'ve introduced resolutions to nove it over here
13 on the north side of the Moreau River where there's |ess

14 chance of pollutants fromthe gold m nes.

15 I know it was in the news here Perkins County
16 applied for water, such as everybody else is doing. It was
17 not only approved but it would be feasible if we could extend
18 our waterlines over west to there, pick up their water needs
19 and also in the sanme process nove our intake over on the

20 Moreau River side. |If you have anything to do with it, |

21 think that would be a good thing for us, because a study was
22 done here within District 5.

23 | represent District 5 which is from H ghway 212
24  south and Main Street east, like within a mle area. W had

25 t he highest rate of cancer deaths within the |ast few years

CAPI TAL REPORTI NG SERVI CES

A2-326


brownj
A2-326


10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

since we've been here, and that study has been done, and
don't know if it's material that was used to build the
pipeline. | probably blame part of it on that, plus the

remai ni ng bl ane on the water that cones out of the Cheyenne

River. So that is ny biggest concern, and | w sh you could do

sonething to help us out, and | thank you.

COL. KURT UBBELOHDE: Are there any others who
wi sh to speak? Ma' an?

MS. GERMAI NE MEANS: | have a question, but this
is off the record.

(OFf the record discussion.)

COL. KURT UBBELOHDE: Al right. |If there are no

ot her speakers | would like to remind you that the
adm nistrative record will be closed on the 28th of February
2002, and that anyone wi shing to submit further testinony in
witing, electronically or by FAX, should do so by that tine.
Again, if you wish to be added to our nailing
list to receive a copy of this transcript or any other
transcripts, please fill out one of the nmailing cards at the
front table. Once again, | would like to thank the Cheyenne
Ri ver Sioux Tribe for requesting and participating in this
hearing in their tribal honeland, and this hearing session is
cl osed. Thank you.

(End of proceedings.)
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STATE OF SOUTH DAKGOTA )
) CERTI FI CATE

COUNTY OF HUGHES )

I, Lynne M O nesher, Registered Professional Reporter,
hereby certify that the foregoi ng pages 1 through 45,
inclusive, are a true and correct transcript of my stenotype
not es.

Dated at Pierre, South Dakota, this 20th day of February,

2002.

Lynne M O nesher, RPR

CAPI TAL REPORTI NG SERVI CES
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M SSCURI RI VER MASTER MANUAL HEARI NG AND
THE GOVERNVENT- TO- GOVERNVENT CONSULTATI ON
ON THE REVI SED ENvVI RONMENTAL | MPACT
STATEMENT (RDEI'S) FOR THE M SSOURI RI VER

MASTER MANUAL AND THE SPRI NG RI SE
(MR & I. WATER PI PELI NE DEPARTMENT,
OFFI CE OF ENVI RONMENTAL PROTECTI ON,
FI SH & GAME DEPARTMENT,

AND THE WATER RESOURCE DEPARTMENT)

HELD AT: Fort Peck Tribes Cultural Center
Popl ar, Mont ana

February 13, 2002, 11:10 a.m

APPEARANCES:

Hearing Oficer: Col Kurt F. Ubbel ohde,
Conmander and District Engi neer of the Omha

District, U S. Arny Corps of Engineers

M ssouri River, Master Manual
representatives: Jody Farhat, Bill Mller,
Doug Latka, Pem Hall, Rick More, John

LaRandeau
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Col Kurt F. Ubbel ohde.

Tom Escai sega.
M ke Wat son.
Joe Elliott.

Deb Madi son.

Col Kurt F. Ubbel ohde.

Tom Escai sega.

Col Kurt F. Ubbel ohde.

Bill MIler.

Tom Escai sega.
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Joe Elliott.

Col Kurt F. Ubbel ohde.

.18
.27
.28
. 36
.37
.38
.40
. 60
.62
. 64
. 69
.74


brownj
A2-330


o a0 A W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

The follow ng proceedi ngs were had:

COL KURT F. UBBELCHDE: Good
nmorning. Welcone to the tribal hearing.

This is the 19th comment session on
the Revised Draft Environnental |npact
Statenent for the M ssouri River Master
Manual .

My nane is Colonel Kurt Ubbel ohde.
I'mthe commander of the Omaha District,
United States Arny Corps of Engineers. Wth
me today are nenbers of ny teamthat
prepared the Revised Draft Environnent
| pact Statenment, Rick Mwore, John
LaRandeau, Jody Farhat, also PemHall, from
the Ormaha District, and Bill MIller. And
representi ng our WAPA Cooperating Agency is
Brad Warren.

We want everybody to have a conmon
under st andi ng of the RDEIS. Copies of the
sunmary and handouts, as well as the entire
docunent, are available at libraries and
project offices throughout the nation. Also
you can get a copy by witing us or over the

web site. And the address is available from

A2-331
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one of the team menbers

In a monent 1'Il give you a further
description of the comment process and then
we'll take your comments. And | just want
everybody to understand that we'll stay here
as long as necessary so that everyone can be
heard.

This hearing session will cone to
order. Qur purpose this norning is to
conduct a hearing on proposed changes to the
guidelines to the Mssouri River mainstem
systemoperation. | would like to
acknowl edge and thank the Assini boi ne and
Si oux Tribes of Fort Peck for requesting and
participating in this hearing.

This hearing is held in the true
spirit of governnent-to-governnent relations
that the Corps wants to nmaintain with the
Tribes of the Mssouri River Basin.

Before | proceed, do we have any
elected officials or representatives here
that wish to be recognized?

TOM ESCAl SEGA: (Rai ses hand.)
COL KURT F. UBBELOHDE: |If

you'd just stand and state your nane.
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TOM ESCAI SEGA: Tom Escai sega
Fort Peck Tribe, Minicipal Rural and
I ndustrial Water Pipeline Project.

COL KURT F. UBBELOHDE: Ron
LaPierre is our reporter this norning.
He' Il be taking verbatimtestinony that wll
serve as the basis for the official
transcript and record of this hearing.

This transcript with all witten
statenents and other data will be nade part
of the adm nistrative record. A copy of
this transcript will be provided to
participating tribes.

Persons interested in receiving a
copy of the transcript for this session or
any other session need to indicate so on one
of the cards avail abl e by the entrance.

Also if you're not on our nailing
list and desire to be so, indicate that on a
card as wel |.

In order to conduct an orderly
hearing, it is essential that | have a card
from anyone desiring to speak giving your
nane and whom you represent. |f you desire

to nake a statenment and have not filled out

A2-333
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a card, please raise your hand and we'l
furnish one for you

The purpose of today's session is to
hel p insure we have all the essentia
information we will need to nmake our
deci sion on establishing the guidelines for
the future operations of the nmainstem and
that this information is accurate. This is
your opportunity to provide us with some of
that information. W view this as very
important. You have an influence on the
deci si on.

| want you to remenber that today's
forumis to discuss the proposed changes in
the operation of the Mssouri River nainstem
systemthat are analyzed in the RDEIS, which
concentrate our efforts on this specific
i ssue.

It is my intention to give al
interested parties an opportunity to express
their views on the proposed changes fully,
freely, and publicly. It is in the spirit
of speaking a full disclosure and providing
an opportunity for you to be heard regarding

the future decision that we have called this
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hearing. Anyone wi shing to speak or nmake a
statenent will be given the opportunity to
do so.

The M ssouri River nmainstem system
consi sts of corps of engineering constructed
and operated projects. So officially that
makes us a project proponent. However, it
is our intention that the final decision on
the future operational guidelines for these
projects reflect a plan that considers the
views of all interests, focuses on the
contenporary and future needs serves by the
mai nstem system and neets the requirenents
est abl i shed by Congress.

As hearing officer, ny role and
responsibility is to conduct this hearing in
such a manner as to insure the ful
di sclosure of all relevant facts bearing on
the information that we currently have
before us. If the information is inaccurate
or inconplete, we need to know that and you
can hel p us nake this determn nation.

Utimately the final decision -- or,
excuse nme -- the final selection of a plan

that provides the framework for the future
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operation of the mainstem Systemwi |l be
based on the benefits that may be expected
to accrue fromthe proposed plan as well as
probabl e negative inpact including

cunul ative inpact. This includes
significant social, economc, and

envi ronmental factors.

Shoul d you desire to submit a witten
statenent and do not have it prepared, you
may send it to the U S. Arnmy Corps of
Engi neers, Northwestern Division in the
Omaha office, attention Mssouri River
Mast er Manual. You nmay al so subnmit your
conments via FAX or electronically.

If you need further information on
how to subnmit your conments, we can provide
you that information. Just ask one of the
t eam menbers.

The official record for this hearing
closes on the 28th of February, 2002. To be
properly considered, all the information
must be postmarked by that date.

Before | begin taking testinmony, |'d
like to say a few words about the order and

the procedure that will be followed. Wen
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we call your nane, please cone forward to
the podium state your nane and address, and
speci fy whether or not you are representing
a group, agency, organization, or if you're
speaki ng as an i ndi vi dual

We woul d appreciate it if you would
provi de anything that you're reading
verbatim witten, that you provide a copy
of that to the court reporter to facilitate
his taki ng down your renarks.

After all of the statements have been
made, | will be allowed, in case there are
any additional remarks and during the
session, | may ask questions which wll
clarify points for ny own satisfaction.

Si nce the purpose of the hearing is
to gather information which will be used for
eval uating the proposed plan or alternatives
to it, and since open debate between nenbers
is counterproductive to this purpose, |
insist that all comments be directed to ne,
the hearing officer.

At this time | think we're ready to
begi n.

RI CK MOORE: Ckay. W have one

A2-337
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card. Tom Escai sega

TOM ESCAI SEGA: MW nane is Tom
Escai sega, the manager of the MR & . Water
pi peline project with the Fort Peck Tri bes.
And we had previously went to the Corps when
we had a consultation here or, | guess, a
public nmeeting and we requested this
consul tation between the Corps and the Fort
Peck Tri bes.

And at this present tine, I'mthe
only one here fromthe Tribes. | also have
with me in attendance our engineer for our
MR & . Project, M. Mke Watson, and al so
for your EA person, environnenta
statenents, is Joe Elliott. And after | get
done, | think they may want to give a little
bit of testinony.

But to start with the history a
little bit, in 1888 our reservation was
formed by an executive order; and at that
time we had all rights to water, |and, and
mnerals. And through the years it's been
dwi ndling away. And we're still under the
belief that we still own all our water

rights, our minerals, and |and; but through
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conpacts and through treaty, we know we have
all these rights still inherent to the
tribe. But, now, to this day, we have a
conpact with the State of Montana which was
ratified with the State in 1985. Under that
conpact we have a million-acre feet of water
out of the Mssouri River, and ground water

And out of one of those stipulations
in the conpact we were able to secure
50, 000-acre feet to be marketed off
reservation. That hasn't nmaterialized yet.

And | think one of the biggest
concerns fromthe Tribal Council was that we
make an issue with our water rights and with
the alternatives that are being proposed,
and we would |ike to see that incorporated
into the docunent here.

| see one of our other people cane
in. | think she needs to fill out one of
those cards. And | think she nmight be
giving testinony too.

Also we had -- as part of the
consul tation, we want to cover a |ot of
issues with the Corps, ranging fromcultural

rights to cultural sites. W have done sone

11
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study on it but we need to study it alittle
further.

And | think the other issue was
pipeline. W need to discuss the 404 permt
off the streams, wetlands on the
reservation.

And | know from sonme of the tribes in
Sout h Dakota a big issue arises when we find
human remai ns or skeletal remains or
di nosaurs, whatever, who has the ownership
of it. And we believe that the ownership is
the Fort Peck Tribes. And | would sure hate
to see any confrontati on between the Corps
and the Tribes when it conmes to ownership,
Because | know in South Dakota this has
happened -- and it's kind of a situation for
both parties -- and would like to have a
Wi n-win situation for both parties.

I know we sent sone correspondence to
the Corps requesting information on
different aspects, like total sedinent.

COL KURT F. UBBELCHDE: Pardon.
Repeat that, please.
TOM ESCAlI SEGA: Total sedinent.

And with the many tests being proposed with
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the full tests, who is going to be

responsi ble for the intakes, the damages.
And we ask that the Corps identify that for
us.

And fromwhat | understand, it's
still under the Corps' investigation, |
guess, for future reference. But we still
contend that it's the Corps' responsibility.

And one of the other issues that was
in our conpact, | know we have stored water
rights behind the Fort Peck Dam And |
think at one time | had asked M. Dave
Vader, when he was with the Corps, to
research that for us, how nuch of that
stored water behind the damthat we have
access to.

Now, pl ease, when you do these tests,
there are many tests, don't say that's the
Fort Peck Tribes' water you guys are
r el easi ng.

COL KURT F. UBBELOHDE
(Laughter.) Al right.

TOM ESCAI SEGA:  (Laughter.)
And | think at one point when we first

started this MR & . project, we asked the
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Cor ps about putting the intake into the |ake
and also into the dam But at that time we
talked to M. Bill Mller, and we had M.
Date, who did some renovation with the dam
put that in there. Then he went away and
referred us to sone people. And that never
materialized. And we thought about
originally putting the intake right there in
the dredge cuts bel ow the dam but that
didn't materialize because Fort Peck doesn't
have any | and out here.

So we noved it onto the reservation.
And we've wanted to identify a spot there
for the intake. | think we have three sites
identified now | think one of the bhiggest
ownerships, the intake will be on triba
| and.

And we would |ike to indulge the
Corps to help us stabilize the banks around
the intake if that's possible. | know
that's one of the itenms we asked the Corps
to help identify for the Fort Peck Tribes to
devel op.

But frommy perspective, being a

manager of our directive program it's

14
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al ways through the non-Indians that are not
tribal Indians that get the benefits of the
Cor ps prograns and sonehow we would like to
see that swi tched around.

| know in the consultation coming up,
maybe that's a start. And it mght be
beneficial to the Fort Peck Tribes with the
Corps help. But | know in the past the
Tribes and Corps didn't really see eye to
eye.

And one of the other things was the
Bi ol ogical Opinion fromthe U S Fish &
Wldlife and al so the Corps saying that:
When we put our intake in, it was for the
pallid sturgeon. Then the last thing that
cane in was the tern and the piping plover
on there.

And some of the comments nmde by the
council people was that: How can we put the
ani mal s above the life of the individual, or
the tribal nenbers, if we want to give them
good water. This cones into a big play, |
guess.

| guess what | understand is that you

and Fish & Wldlife has the authority to
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1 stop the project. And we did have the

2 meeting with the U S. Fish & Wldlife

3 people; and they said it wasn't really a big
4 itemon their agenda, and would get it

5 pretty much through. But then |I don't know
6 how the Corps fits in there with U S. Fish
7 & Wldlife. | guess what we're asking here
8 is the Corps to give us sone kind of answer
9 back, how the U S Fish & Wldlife tells the
10 Corps what to do or what.

11 But the other things that are com ng
12 up, | think, through the consultation, |

13 know we asked M. Bill MIller to be here to
14 identify the full test and mini test. And
15 we had a conversation back before we started
16 that it probably woul dn't happen this year
17 because of our kind of a drought situation
18 that we're in and the dam not being up to
19 speed or storage up there.

20 And I'Il say again, if you rel ease
21 that water, don't say it's the Fort Peck

22 Tribes' portion. | know we had a conpact

23 with the Corps that we had a traditional

24 resources cultural inventory. And sone of
25 the things we encountered was fromthe
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| andowner ship fromthe non-Indians or fee
land. W went to them and asked themto
signit. They said, "Well, who are you
doing it for?" W say the Corps, and they'l
tell us no, flat out.

But we still go back and bonbard them
with a, "Yes, you can do that. It will be
beneficial to this investigation fromthe
Corps and also help us in the MR & |
project."

| guess we go up to get the consent
to enter their land so we can give them
water. It will be beneficial both ways.
That's what we're trying to find out. And
so far we have conpleted the reservation
part of the Corps on that part, but on the
south side of the river which is primarily
off the reservation, we have about 85
percent of that conpleted for consent forns
over there.

But | don't know what you guys did to
the people over there in that fee | and, but
they do not like the Corps for sone reason.

I'"'mtrying to help you. | think from

us trying to help you guys you should give
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us about a million dollars to kind of snpoth
out the problens. (Laughter.)

COL KURT F. UBBELOHDE: A
finder's fee?

TOM ESCAI SEGA:  Yeah.

I think that's about all | have
I"lI'l ask M. Mke Watson to conme up. |
think he'll handle the technical aspect of
the project. Then Joe Elliot. Then | think
probably after that Deb Madi son who is the
director of the EOP

COL KURT F. UBBELCHDE: Ckay.
M KE WATSON: Thank you, Tom

My nane is Mke Watson and |'m
representing the Fort Peck Assini boine and
Si oux Tribes this norning as their engineer
on the rural water project that M.
Escaisega is the director, as well as other
matters related to the river.

The Tribes' reservation is bounded on
the south by the M ssouri River bel ow Fort
Peck Dam over a distance of 141 niles
between River Mles 1621 and 1762
Therefore, the interest of the Tribes in

this matter is significant.

18
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Approxi mately 75 percent of the north
bank or the left bank of the Mssouri River
bet ween the dam and the backwaters of Lake
Sakakawea near the border with North Dakota
lies within the reservation in the reach to
be affected by the testing and future
operations to generate a spring rise.

The tribes have conmmuni cated with the
Cor ps of Engineers on this subject on
several occasions, and we woul d request that
as part of our testinony this norning that
the Corps reexam ne that correspondence,
sone to Becky Latka and sonme to the
Nor t hwest Di vi si on.

There has been sone confusion on our
part with regard to where this comunication
should go. M. Mller, who is here this
nmor ni ng, has been working on the mni tests
and the full tests. And we're also
concerned about the entire scope of the
operation of the Mssouri River that is part
of the Master Manual update, and there has
been sonme jurisdictional gray area between
M. Mller's efforts and those staff that

are working on the Master Manual in general.
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So we want to make sure that the
correspondence that we filed previously is
exam ned by the right parties within the
Cor ps.

Now, the concerns that the Tribes
have had have been fairly well docunented in
this correspondence. As M. Escaisega
points out, the Tribes as the beneficiaries
of Public Law 106-382, the Fort Peck
Reservation Rural Water Act of 2000,
execut ed on Cctober 27, 2000, which provides
for the diversion of the Mssouri River at
an intake near Poplar. And this will serve
a large area of Northeastern Montana. And
we can provide maps that show the full scope
of this project.

But it involves all of the Fort Peck
I ndi an Reservation and four counties outside
the reservation, and reliance will be placed
on the intake and water treatnment plant that
will divert water fromthe Mssouri River.

The Tribes have asked that the Corps
provide a plan for the protection of the
intake site including facilities in the

floodpl ain of the Mssouri River and a plan
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for mtigation or replacenent of facilities
stemming fromthe full tests and any
proposed change in the operating procedures
at Fort Peck Dam

So there is concern about the intake
on this facility, and the Tri bes have asked
for the Corps to provide a plan for the
protection of the intake.

The plan nust address a nmechani sm for
financial repairs and replacenent of the
intake and related facilities through funds
avail abl e through the Corps of Engineers or
federal entities other than the entity
established for the operation, maintenance,
and repl acenent of the water system

The Tribes have asked that the Corps
provide a plan for funding the additiona
costs of treating Mssouri River water to
renove enhanced | evel s of suspended
sediments at the water treatnment plant for
this project.

The Tribes have asked for a plan for
protection, mtigation, replacenent, funding
of existing intake other than mnunicipa

wat er systens irrigating project and other
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i ntakes that the Tribes have or will have
wi thin the boundaries

The Tribes are al so considering the
diversion of the Mssouri River water for a
new irrigation project and that irrigation
project would irrigate between 10 and 20
thousand acres. And there is concern about
how the future operation of the river would
i npact that intake.

The Tribes have asked that the Corps
provi de an analysis of the inpact of the
mni tests, full tests and any future
operational changes at Fort Peck Dam on the
erosion of the north or left bank of the
M ssouri River across the reservation

The Tribes have asked that the
anal ysi s include the inpact of future
operations on the nechani snms of accretion
and avul sion and the inpact of future
operations on changes in ownership that my
be caused by novenent of the banks or
channel s of the Mssouri River. The
anal ysi s should al so include the inpact of
future operations of the elevation of the

bed of the River as a result of aggradation
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or degradation.

Now, this cones from know edge of the
hi story of the degradati on between the dam
and Wl f Point and fromthere down stream
the history of aggradation and its
consequences.

The Tribes have asked that the Corps
provi de maps of the Mssouri River Valley
bet ween the east and the west boundaries of
the Fort Peck Indian Reservation outlining
the soil types, geologic anonalies and any
other factors that will pernmit definition of
areas nore susceptible to erosion and areas
| ess susceptible to erosion. The Tribes
have asked that that anal ysis must provide
conclusions with respect to neans of
conpensating | andowners within the Fort Peck
I ndi an Reservation for |oss of |and whether
those | andowners are the Tribes, allottees,
or private owners.

The Tribes have asked that the Corps
provide a plan for review by the governing
body, a plan that would provide for safety
during testing and future operations. This

pl an shoul d i nclude, anong other things, the
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met hods of notification and warning before
and during testing or operating procedures
to artificially produce a spring rise. The
pl an shoul d acknow edge and address warni ng
and safety procedures for cultural and
spiritual cerenpnies, recreation
| andowners, wood gathers, hunters, fishernen
and others that would nornmally occupy the
river, its banks, and its floodpl ain.

The plan shoul d address the potenti al
for rainfall and snow nelt events in the
M ssouri River above Fort Peck Dam such as
the 1948, 1952, and 1964 events, and a | oss
of flood control capability due to revised
operational procedures to maintain reservoir
| evel s at or near spillway elevations in the
May-June period in order to acconplish the
rel ease of water fromthe spillway for an
enhanced spring rise. The plan should
address any known concerns with regards to
the capability of the spillway to perform
during the mini test, the full test, or
during future operations.

The Tribes have requested that the

Corps provide a plan for review by the

24
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governi ng body for the protection of hunman
remains, cultural, historical and
archeol ogi cal resources known to exist in
the Mssouri River Valley and that may in
the future be exposed by testing and/or
future operating procedures.

The Tribes have asked that the Corps
clearly present a report to the governing
body on the benefits to the Tribes, their
| ands, and their resources of the proposed
revisions in operations of Fort Peck Dam
The Tribes ask that the report address
economi ¢, environmental and cultura
benefits. The report nust al so address the
i npact of the mni test, full test and any
future operational changes on aquatic
habitat, riparian habitat with specia
attention on our cottonwood forest,
endangered or threatened species, and upon
species that are not threatened or
endanger ed.

Mor eover, the report nust address the
i npact of changes in the operation of Fort
Peck Dam on hydropower resources of the

Eastern Division of Pick-Sloan particularly
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on the resource pool fromwhich the Fort
Peck Assi ni boi ne and Sioux Tribes wll
recei ve federal power starting on January 1,
2001, and continuing for the next 20 years.

The report is requested to include an
assessnent of the financial inpact of
operational changes on the Tribes
hydropower allocation as well as the
financial inpact on the Tribes from any
ot her positive or negative changes.

And finally the Tribes request the
Corps prepare and present a detailed plan to
establish field baseline conditions and
thereafter to nonitor changes in the field
to the river banks, the river bed, suspended
sedi ments, bed |oad, aquatic habitat,
riparian habitat, and other resources and
facilities. They've requested that this
pl an shoul d descri be how changes caused by
revi sed operating procedures will be
determined relative to historic operating
procedures and how those determ nations or
mar gi nal changes will be used to define
danages, nitigation requirenents and

conpensati on
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The Tribes have gone forward with
sone investigation to determ ne the inpact
of proposed operating procedures on
suspended sedi nent and those investigations
have concluded that there would be a 7
percent increase in suspended sedinment with
a change in flows fromthe historic pattern
to the proposed pattern with the spring
rise.

This is a significant concern and
interrelates with aggradation, degradation,
bank erosion, riparian habitat and ot her
resources. The Tribes have shared this
know edge with the Corps of Engineers but
have not received any response with regard
to that analysis.

Thi s concludes ny commrents. W will
be happy to provide anything in witing to
further assist in the understanding

JOE ELLIOTT: M nane is Joe
Elliott. I'mfromM ssoula, Mntana. |'ma
consultant to the Fort Peck Assiniboine and
Sioux Tribes. And | just have a question.
WIl the Fish & WIldlife report be

prepared for the revised operations of the
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systen? And if not, why not? Thank you.

COL KURT F. UBBELOHDE: Are
there any others who wish to nake a
st at ement .

DEB MADI SON:  Yes.

COL KURT F. UBBELOHDE: This is
being done in a formal testinony way, so you
cone to the podium state your nane, who you
are, etc., and we'll do that.

DEB MADI SON:  Ckay. |'m going
to submit comments later on through the
Tri bes.

COL KURT F. UBBELCOHDE: That's
perfectly all right.

DEB MADI SON:  All right. Let
me give you this then. M name is Deb
Madi son. |'mthe environnental program
manager for the Fort Peck Tri bes.

And a coupl e things on the Master
Manual , Adaptive Managenment. | think that
is aterrific idea. W're working
cooperatively right nowwith the State of
Montana on a nunber of issues. And | know
the State of Montana is also interested in

adapti ve managenent.
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| woul d propose, though, that results
of the adaptive managenent, when we're
tal ki ng about bringing together, you know,
hi gh I evel science in the basin to cone and
do large river ecology, | would propose that
there be separate breakout sessions, though,
for the Tribes, Fish & Gane Depart nent,
Wat er Resource Departnent, Environnenta
Protection, sinply because | think in a
purely Tribal -- through a Corps setting and
a Tribal setting it's nmuch better than if we
bring in other interests. It will give the
Tribes a much nore, | would say, higher
| evel of confort that we would feel nore
free to ask questions, questioning the
results, and learn fromthat experience
than if we're mixed together with a | ot of
state agencies, environnental advocacy
groups and that type of setting. | think in
the spirit of governnment consultation that
woul d be a good first step.

And also in ternms of those Basin work
groups, the State of Montana net with us
| ast week and are very interested in putting

toget her a Muntana-M ssouri River Basin
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group to bring together these sanme kinds of
professionals that exist within this part of
Mont ana and, you know, to the head waters as
wel | .

And | think that's a really good
idea. And | know they're going to be
proposing that, and we woul d suppose t hat
effort.

And once again, we would like to see
that in terns of either figuring out a way
to fund it, you know, through congressiona
aut hori zati on, or other agencies. Because
think the Corps has done a good job of
putting together a lot of information
already and providing it in a format.

You' ve got the contacts, you've got the
docunents, you've got a lot of the issues in
the Basin exani ned and reexam ned. | think
this is really good to keep you in that
node, sort of being the team | eader, so to
speak, on that particular issue

COL KURT F. UBBELOHDE: |f |
could ask for clarification. |Is it a state
basin ----

DEB MADI SON:  Yes.
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COL KURT F. UBBELOHDE: ---
organi zation that you're asking for the

Corps to kind of take a | eadership role

over?

DEB MADI SON:  To hel p support,
yes.

COL KURT F. UBBELCHDE: The
Cor ps?

DEB MADI SON:  Yes. W'l

probably be | ooking for that kind of issue.

Let's see. What else can | think of?

Wnter flows. W' ve done a |ot of
research up here -- not alot -- the |ast
three years on ice flows and erosion from
ice. And there's beginning to be sone
results that point to ice being nore of a
probl em than increased spring flow. And
we're | ooking at a nunber of around 90, 000
CSF maxi mum rel ease during the winter nonths
out of Fort Peck Damas a way to possibly
mnimze the effect of ice flows over the
W nter.

Because what can happen when that ice
nmoves out, then you have trouble with

sandbars, punps suddenly noved a quarter
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mle away fromwhere they were before, and
the open water channel and all that sort of
t hi ng.

Ckay. The water quality section of
the analysis section of the RDEIS from
August 2001, | felt, was a little bit short
of information, specifically about netals.

I think we need to take a really hard | ook
at the inpact of netals.

Ri ght now specifically nercury and
arsenic, we're working with the State of
Montana on a TMDL, and starting that process
hopefully this sumrer for intensive
monitoring, this sumer on the M ssouri
River. And | think the Corps needs to
exam ne sonme of -- | know they have sone
really good data available on it -- help us
get a handl e on how nuch is actually com ng
fromthe Fort Peck Dam and sone options
I i ke how does hydro nodification affect
those levels, specifically.

And that has inpact to our water
supply as well, because when we tal k about
putting in a large intake system obviously

we're going to have to know what we can
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I expect in terns of nercury and arsenic.

Let's see. Also there was a little
bit of discussion earlier about stop
criteria on the spring rise. W're not as
concerned about the Yellowstone River
al though the State of Montana is quite
concerned about the Yellowstone River and
flood levels there and initiating sone stop
criteria at that point. | think that's
sonet hi ng that needs to be negotiated, and
I"msure you are going to look at it as part
of the spring rise. Many tests -- That
isn't going to happen for awhile, it doesn't
| ook like, at least not here. So I still
think that's sonething that needs to be
flushed out a little further, especially
when we're | ooking at cultural and
historical sites and inventory that's soon
to be conpleted along this stretch of the
M ssouri River.

Finally -- | guess not finally -- But
what | want to talk about right nowis the
hydropower section of the manual. | had a
little trouble understanding that part

exactly. | did talk to our utilities
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director this norning, who has been
intricately involved with Western Power

Admi ni stration and getting WAPA Power to the
Sioux Tribes. At this point we are about --
90 percent of our power cones from MDU
which is only about 25 percent relying on
WAPA Power .

So actually the inpact to those 90
percent is relatively small, at |east from
what | can figure out fromthe nanua
section. The other part of the reservation,
10 percent is on the rural electric
cooperatives. One of the cooperatives, |
believe, is 100 percent relying on WAPA
Power. And those fol ks could see sone
i ssues with their power bills.

And | guess out of all of that, |'m
trying to figure out, although the manua
had no direct inpact to tribes for
hydropower, | think there are sone inpacts
there and we need to flush those out a
little better in the review process, just so
it's easier maybe to look at a graph or a
chart or sonething.

And | think we have peopl e avail able
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to help with that. They've already done a
lot of the leg work that needs to happen.

Finally, | guess, fromour office's
prospective, we are pushing pretty heavily.
And | don't want to go on the record as
being firmon this, but we are | ooking very
hard on pushing pretty heavily on it. It
seenms to fit a lot of the criteria, the
priorities of the Tribes, in terns of water
supply, recreation, and at the sane tine
makes efforts to protect the endangered
species. | don't think the Tribes are
opposed to that, but they want to nake sure
that individual tribal nmenbers and overal
tribal interest is protected. And | think
that GP1528 option is very close to neeting
t hat .

But |, you know, | wouldn't cast that
in stone until we get a letter fromthe
chai rman, which should be com ng by the end
of the nonth. And we've got sone other
fol ks | ooking at that.

It was interesting to note in the
manual that the Corps thinks that's a good

starting point. And | think -- | wish in
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light of NEPA that the Corps had sel ected
preferred alternatives. |t would have nade
nmy job easier and | would feel alittle
nore, | guess, confortable making a
recommendati on on behal f of the Tribes.

And 1'Il conclude right there, if
that's okay.

COL KURT F. UBBELCHDE: Ckay.
Thank you

All right. Wth respect to the
testinony to the Manual, Master Mnual, are
there any others who wish to nake a
st at enent ?

Part of our purpose for com ng up
today, of course, is to pursue governnment
-to-governnment talks, so |I'd like to sort of
transformthe discussion fromspecific
testinony regardi ng the Master Manual into
addressing and carrying on a dialog to
address sonme of the concerns of the Tribes
as put forth in sonme of the statenents
you' ve al ready nade as well as sone of the
docunments that have been referred to in the
mai | i ngs, etc.

But in order to do that, let ne just
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close out officially the testinony for the
Mast er Manual .

This will remain on the record for
pur poses of just having a good transcript of
what occurs here.

Since I"'mrelatively newto this
process, having been in the Omha District
for just, oh, around six nonths -- and this
is certainly an inportant process, | don't
want to get off on the wong foot or
anything -- so I'mgoing to ask if there's a
specific question that we shoul d dial og over
first to kind of -- if there's sonething of
a higher priority or sonething so | don't
cone in at the wong level fromyour
prospective, Tom is there sonething
specifically? M goal is to try and address
everything, but if there is a particular
thing that we should start with from your
prospective, let's do that.

TOM ESCAI SEGA: | think we
requested informati on fromthe Corps on
stuff said to themearlier but we haven't
had an official response to it fromthem |

understand the response is to a different
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agency in your departnent fromthe Tribes
perspective, and we haven't received
anything on that.

COL KURT F. UBBELOHDE: Ckay.
We have an organi zation that is divided, as
I think you probably know. The Northwestern
Di vi sion, which is comanded by Brigadier
Ceneral Fastabend headquartered out of
Portl and, Oregon, serves as a regional
conmmand for things going on in the Mssouri
Basi n.

Subordinate to the Division is the
District or the Omha District being one,
Kansas City, etc.

So | served as a subordinate
conmander with focus over portions of the
entire basin. And there are other
conmanders that have ot her pieces and other
responsibilities. And we attenpt to serve
our stakeholders in a virtual way.

So what you're conmenting on is that
when you sent a letter to the Corps, it nmay
be that it's coming to the District, because
we have responsibility of maybe sonething

that has to be handl ed by the Division
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because of their responsibilities and the
roles that they play. And so we're not
doing a very credible job right now serving
your needs in a virtual way.

To focus on a specific piece of --
specific request, | think we can answer sone
of the requests that you nade to us in
letters by, | think, probably having Bil
cone up and tal k about the things that we're
doing with respect to the mini and the ful
tests. Because that will discuss some of
the various actions that are ongoing, which
you have asked for plans on. And we are
wor ki ng those things in a matrix way,
working with the Division, as well as at the
district level. And hopefully by presenting
some of this information we can sort of
address those concerns.

And if we don't do it adequately
through this dialog, we'll find out where
the gaps are and we can try and get sone
sort of an idea of where we need to do a
better job of comunicating

So why don't we have Bill cone up and

talk alittle bit about sone of those
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BILL MLLER Tom what | first
want to do is address your request for
plans. And |I'mtalking fromthe March 19,
2001, list. Most of the lists are separate
I think the list that you quoted today,
there are several versions of this list. It
may have a few additional things that |
haven't addressed on this one, but this is a
list I will talk from

The first issue we would want to
address is the plan for protection of the
regional MRl intake site and rel ated
facilities in the floodplain, including a
plan for the repair and/or repl acenent of
those facilities if danaged by future
operations connected with a spring rise or
ot herw se.

The plan that we address, it
addresses the actual intake. And as |
tal ked before, to fully address this, we are
maki ng -- we are envi sioning an intake
simlar to other industrial water intakes,
but it's just in the process. Those
docurents, you know, don't exist at this

time. So we're operating at that |evel
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And operating fromthat |evel, we
have not foreseen damages from the m ni
tests. And that is what |'m addressing
mainly. Nor do we feel that there would be
danmage anticipated in the full tests or
i npl ementati on, you know, based on what we
know now.

The next itemthat we want to address
is the plan for the funding of additiona
water treatnent plans associated with the
enhanced | evel s of solids caused by the
spring rise

This kind of falls, both these
questions -- and when | address what we're
doing, at this point intinme, we're
gat hering data, getting information, as far
as having a plan, we're getting towards that
poi nt where you have to have a certain
amount of information to be in a position to
develop a plan. Related to these two
things, they kind of tie into your suspended
sedi ment, you know, proposal that we have
received and we are revi ew ng.

And at this tinme we have done, in the

| ast couple nonths, we have furthered out
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research into that and have got our analysis
to such a point that we are going to present
it to the Project Review Board for the

i npl ementation regarding the BiOp and the
process.

COL KURT F. UBBELCHDE: Again
let me interject. This is again part of the
hi erarchal structure which exist in the
Corps. What he's referring to is the
district has responsibility for a portion,
the division, the Project Review Board, as a
hi gher | evel organi zati on, which has
responsibility for a nuch broader spectrum
of issues.

And so this fits into their big
picture, and they're the ones that will have
a determination. So that's what he's
referring to, the process right now.

BILL MLLER  Thank you, sir.

And we have -- Jody Farhat is here
with provisions, and also M. Myore. And
am going to, with your perm ssion, address
these in total; but | want to stress that
the mini tests, with the novenent of the

full tests under the unbrella of the RDEIS
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for the Master Manual, | no | onger nanage
that. I'mstill doing the technica
activities, you know, the testing of the
spillway, the coordination of the Tribes
for, you know, the cultural resources. I|I'm
formng nore tasks now for the division.

But the managenent of it is with the
Division. And al so managenent and the
conments on the stock protocol, I'min the
sane function. | may provide footwork for
that, gather that for them but they are the
ones that woul d speak to those two issues

I will address themtogether.

And, Jody, any tinme you feel you want
to add something, junp right in.

Moving on to the next itemon the
list is the plan for protection, mtigation
repl acenent, and associ ated financi ng of
existing intake sites along the M ssouri
River within the Fort Peck Indian
Reservation for the Fort Peck Irrigation
Proj ect and other private intakes and newy
proposed i nt akes.

As the Tribe is aware of, because

they were part of the process, we have
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contracted with the Roosevelt County Natura
Resource Conmission for this study, for
study of the intakes along the whole reach
of the Mssouri River in Mntana. And that
study has been conpleted. W have not

recei ved our final copy.

W have received drafts of the
sunmary. And sone of our technical staff
have received the internal stuff. Becky
Latka has | ooked at it and put together her
envi ronmental assessnent, but | have not
seen or reviewed the final report.

But we have collected that data and
al so addressed the tribal intakes, as well
as all intakes in Mntana.

Also as a part of that, we are -- we
will do, as a part of the nmni tests and as
a part of the full tests, we will refine the
weat her profiles for the river. To do that,
we have to have a stabilized flow.

There was di scussi on anong the
conmuni ties about doing it this sumer, but
it would have caused us about seven-tenths
of water out of the | ake that was al ready

depleted. It was a joint State-Corps
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decision it was best to wait and do it as
part of a mni test.

And so we w |l make that
determination at the 15,000 level. And
then, once again, if we do the full test, we
woul d make it 23,000 CFS | evel and establish
new after profiles. The water profiles
we're currently using are reasonable for
estimates, but they were prior to the 1997
event, which quite possibly nmade sone
changes to the dynamics of the river, which
may not nmeke them as accurate as they were
at one tine.

So that, coupled with the data that's
avai |l able fromthe Roosevelt County survey
shoul d provi de reasonabl e i nfornation.

The next itemis analysis of the
i npact of future operations on erosion of
the north bank, including maps (A S) of the
M ssouri River Valley outlining soil types,
geol ogi ¢ anonumlies and other factors
rel evant to erosion.

At this time we have added three
additional erosion nonitoring sites with new

mechani sms that geotechni cal people
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purchased about a year and a hal f ago.

On one of our first sets of scoping
nmeetings on the mini tests and full tests we
asked for volunteers because we had to have
pernmission to put themin people's sites.
And three volunteers cane forward that had
active erosion sites, and that's where they
are | ocated now.

This is in addition to our nornma
erosion nonitoring that occurs just at the
sedi mentation nonitoring lines. At certain
periodic times they' re resurveyed, and we
al so have aerial photos flown of the river
that conpares over a series of years which
nmoni tor the erosion rates

It is still the Corps' position that
overall the mni tests, the full tests, and
the inplenmentation taken as a whole will not
affect the erosion rates over a |long period
of tine.

But because there's still sone
concern anong the Tribes and the public,
we' ve went ahead and added these additional
erosion sites.

The other thing ----
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COL KURT F. UBBELOHDE
Monitoring sites?

BILL MLLER Mbnitoring sites,
yes. Thank you, sir.

The other thing that has taken
place -- we work jointly as a part of
this -- is the NRCS with their ag research
center has perfornmed sone i ndependent soi
stability type of tests in conjunction with
the sane place that the Corps has sites and
tests and has conpiled a report that they
have provided to your CRM group. And the
Tribes have tribal interests represented in
that association.

In addition to that, as was nentioned
in earlier testinmony, the Corps under
Section 33 has sponsored an ice study that
did a very detailed | ook at the operations
of the river under while it was covered wth
ice. And that report has been brief. W
have not put out a report. Qur overall plan
was to do several years of nonitoring to
devel op a profile.

We have one year of data, and we

woul d have liked to have nore data before we
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cane to, you know, a concrete conclusion of
what it is. But the representation of the
prelimnary data was accurate

The next itemis the plan for
conpensation of |andowners for erosion. At
this time, the best mechanismthat is
avail abl e for |andowners to address erosion
is the Section 33 program

One of the nechanisns is for the
| andowners, if they are willing, they can
get a sl ough easenment where the Corps would
provi de paynent for an easenent to let the
| and that was erodi ng continue to erode.

There is possibility that certain
criteria can be nmet for the four-banks
stabilization project to be built. One was
built, | believe at the Pipal site here
in-- not far fromhere in Mntana. Another
site is being considered across fromthe --
directly across fromthe spillway at this
time.

COL KURT F. UBBELOHDE: Let me

just nmake a point of clarification.

That particul ar determ nation, again

to show you the hierarchy of the
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organi zation, resides outside of the Corps
of Engineers. |It's at the Secretary of the
Arnmy Level, and it's done on a not

econom cally justifiable basis.

So where we woul d be restrained to
pursuing actions that are economcally
supportabl e, that sort of decision would be
one that would be handl ed well above our
rank and pay structure and is not -- It's
for conpletely different sorts of reasons
so there's different notivation for a
structural report.

DEB MADI SON:  Construction in
the river intakes. So you think that
sonehow t hat base stabilization with prior
tests for that area is kind of where this is
going to head to, or not?

BILL MLLER It's a separate
program It's a whole separate thing. |
had managed that programone tine. | think
it's got a very set criteria. And up til
now several people applied, and there's only
been three structures built under that
programat this time. So it has to be a

very uni que set of conditions for this to
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occur.

COL KURT F. UBBELOHDE: Do you
have anything to add on that, Alan? Do you
have any prospective on that at all?

ALAN STEI NLEY: No

BILL MLLER I'mnot currently
managi ng that project, but it is nmy belief
that the consideration for the site as it
falls fromthe spillway was based on a
provision that allows you to relocate your
wat er intake. In other words, we woul d
relocate water intakes. |If there's two
wat er intakes that are cl ose together, one
stable, one not, and if a willing neighbor
has a site he's willing to give easenent, we
would try to relocate the site so both punps
were at the stable site

In that process if it's cheaper for

us to actually do a structure and we can get
the permits than to relocate it, then we
woul d possibly build sone limted rock

structure. But once again, those are

very -- the situation has to exist for those
to be supported. It usually does not occur,
and then we still have to get pernits
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DEB MADI SON: | guess the
reason, when that first started that whole
CRM t hing, the issue was actually not just
i ntakes. And now | think they can see even
those type of structures aren't going to
hel p the situation, so they're starting to
concentrate nore on just what you need to
do.

So | guess |'mjust -- They're
starting to point their efforts. | don't
think that's what they're asking: How can
we stabilize at | east the punping sites
because they have such a direct inpact?

BILL MLLER | think you hit
on it. Hopefully when we get the
information fromthe study that Roosevelt
County has done -- W received it, but I
don't believe we've had a chance to anal yze
it. And we need to couple that actually
with the new water profiles. The data we've
had we need to be able to match up where the
water is going to be at based on the best
estimate they can with the data that's
avail able to them

And | think the mni tests will tell
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us alot. The mni test is basically no
nmore than 15,000. |It's at the upper |evel,
but it is a type of flowthat would be in
the normal operation range. And | do not
believe that it is as big a concern to the
Tribes or the |andowners. And once we run
that mini tests, then | think a |lot of these
other questions will fall into place.

Do you want ne to continue on, sir?

COL KURT F. UBBELOHDE: Sure
BILL MLLER Plan for safety
during the testing and future operations,
i ncl uding assessnment of the spill to perform
properly.

W have -- As a part of our
operations, one of our tasks was to devel op
a safety plan as a part of our overall
testing plan. And a draft of that has been
put together.

G ven that, we are probably at a
25 -- 15 percent chance of the test being
impl emented this year. W're still noving
forward in the event that the water
conditions will change that we could run a

mni test.
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A draft is existing, but it is not
bei ng pushed at this tinme, given the
probabilities. |[If things start to change
we can finalize that document in a short
period of time. It addresses the type of
i ssues that you're concerned with.

Regarding the spillway as a part of
previ ous contracts, we've already
conpleted -- with an engi neering consultant,
we have devel oped an overall plan for
nmonitoring the spillway to use in the mni
test and the full test flows regarding the
erosion around the structure. And slab
uplift and instrunentation has al ready been
installed. Later this year, we will execute
anot her contract with the same consultant to
do sone prelimnary work. And so they're in
line to actually do the testing during the
full testing analysis

The next itemis the plan for
protection of human remains, cultural
hi storical, and archaeol ogi cal resources.

As you're well aware, the Tribe
has -- we award the contract to the Tribe to

do the cultural resource work on both sides
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of the river fromFort Peck to the
government boundary. And as it was
previously briefed in the earlier
testinony ----

(Brief interruption.)

BILL MLLER I'IIl start over
Qbviously the Tribe has a contract for the
cultural resource inventory, and they also
have the contract for sone prelimnary work
we did on cottonwood surveys inventory. The
contract is noving along. As Tomearlier
briefed, the Tribes and the Corps have sone
| andowners that are reluctant to give
pernmission for the inner-land survey.

Di scounting those areas, when the
survey is conpleted, | anticipate sonetine
in the May-June timefranme, we will have hard
data on the location of the cultural sites.

What we are anticipating is having
sone sort of nonitoring program say, if
there are significant sites, you know,
during the full tests. And once again those
fromthe Division that are here, speak up if
you don't agree, to insure that, you know,

if there are significant sites that are
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close, that we do not have inpact to those
sites.

It must be noted, at the current tine
we don't expect erosion rates being
different than they are now At this tine
we are not -- we don't know of any known
occurrences. There's no known i mmedi ate
problemsites. And erosion, if it stays at
the current rate, doesn't seemto be causing
a problem So we wouldn't anticipate any
difference during the mni tests or full
tests.

If we woul d get water, we would
probably propose to nove forward with the
m ni test based on our current existing
know edge and nonitoring plan.

The next itemis the plan for
basel i ne neasurenents and future nonitoring
of resources including water quality, total
sedi ments, aquatic habitat, riparian habitat
and ot her resources.

Yes, Tom

TOM ESCAI SEGA: Can you back up
to that |ast one?

Bl LL MLLER  Yes.
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TOM ESCAI SEGA: On the
cottonwood study, now we conpleted that?

BILL MLLER  Correct.

TOM ESCAlI SEGA: Can we expect
sone comments back fromthe Corps on that or
do we have to wait until the whol e project
is conpleted, until |ike May or June?

BILL MLLER I'Il check on
that. A lot of times we wait until the
whol e project -- in fact, if you haven't
heard a coment, it's probably a good thing
W' re probably happy with the work. But
I'I'l check on that.

TOM ESCAlI SEGA:  Ckay.

BILL MLLER W are stil
debating that within the Corps technica
famly.

DEB MADI SON: W can expect
sone sort of response?

BILL MLLER After we
presented -- Portions of that debate woul d
be presented to the review group that |
menti oned earlier, and they would, they're
responses to the different analysis that we

perfornmed woul d | end towards whatever the
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response is.

DEB MADI SON:  Ckay.

BILL MLLER Ready to nove on?

DEB MADI SON:  Yes.

BILL MLLER Once again, the
Tri bes have been a part of all this, so this
isn't newthing ['mtelling you. W have
a very aggressive, | think, detailed
nmonitoring plan for the biological responses
that we conpleted | ast year, and we would do
this year. It would be done -- Al the base
years until we do the mni tests, during the
mni tests, during the full test, during
i npl ementation then a year after is our base
pl an.

And we're collecting the type of
informati on on water quality, on
tenperature, a limted amobunt of humdity.
We are collecting a multitude of information
on the novenment and the habit of the fish
and the pallid. And that is a part of our
monitoring plan. W also have conpl eted the
cottonwood st udy.

Now, it goes back to the information

that we have at hand that erosion will not
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increase at a rate other than normal as far
as the effect of the mini test and the ful
test, that there is -- other than the work
that you have done, we consider that kind of
our nmonitoring plan. There is no other

addi tional nmonitoring that we see that would
occur actually during the tests, as far as
what woul d happen to this data. And when
you talk in terns of baseline, data
collected over a year is not a baseline.
That's probably the next phase.

| would Iike to get together with
Deb, talk to you after the neeting. |
bel i eve the Tribes have a previous |ong
history of water tenperature, water quality
data, and we'd like to talk with you, if we
could, to try to make sone sort of
connection match up to our data and use that
to extend the baseline.

And so we go to the Tribes which
probably have sone of the best data and sone
ot her agencies and see if we can use that
data to devel op the baseline

And once again, the sedinent portion

of this, your nonitoring plan would be tied
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to, you know, the comment that we receive
from our senior review group

The last itemthat | have on this
list is the analysis and presentation of
benefits of spring rise to Fort Peck
Assi ni boi ne and Si oux Tribes.

But the nain benefit, | think the
Tri bes have had a | ong history of being

concerned for the environnment. And

believe that this whole process will inprove

the river habitat and especially the habitat

and the chances of survival of the pallid

st ur geon.

In addition to that, this process has

made it possible for us to do a conplete

cultural resource survey of the river, which

I think was another -- There's a |ot of
interest groups that that is a benefit to
but | think the Tribes have a prinary
interest in that particular action
occurring, and the information being
avai |l abl e has benefited the Tri bes.

Even though our initial start is

limted, the cottonwood survey work is of

benefit to the Tribes. And even though it's
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a secondhand benefit because it was for the
benefit of the Corps to take the contract,
there has been sone contractual work that
has provided incone into the triba
conmunity based on this process

And the | ast abstract benefit is that
both the mini and the full tests will
provi de a bank of data. |In other words
adapti ve nanagenent is based on having data
seen, what happens there.

If you, in a part of the process
have some confidence in the data and you had
data, then you can anticipate in the
adapti ve nanagenent process

Those are all the coments | have
Were there any others you wanted to address,
Tom on this list?

TOM ESCAlI SEGA:  One of the
things that we're thinking is, what we need
is aresponse in witing on this so we
under stand where we are. And we under stand
you're not totally conplete with all the
things that you're doing, but if you could
respond to the things that you can respond

to and give us a status report on your
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projection when that will be finished, |
think that would go a | ong ways in answering
the questions that the Tribes will have
posed in their correspondence

And that would be very hel pful to the
Tribes in being able to eval uate what your
plans are. Wthout that we really don't
have much to work with. We've got the
correspondence out there asking for those
pl ans.

Wth regard to the baseline data
collection, again, the oral statenment given
that there has been significant progress on
sone of the things in the report, aeria
topography of the river to establish where
the banks are, your cross sections of every
mle that you maintain and update, that
gi ves a good handl e of where the river is at
any particular point in tine and where the
bed is, X Y, and Z coordinates, we're
tal king about the lateral position of the
river and the vertical position of the bed
that gives a |lot of good information.

So far we haven't seen that. We'd

like to see it so that we can understand
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what the baseline |ooks |ike and then can
work fromthere. W've got a |lot of
informati on of baseline fromUSGS. W just
need to figure out how we're going to

suppl ement that during the testing so we can
fill out the points where USGS is collected
dat a.

So | think all I'mtrying to say is,
it would be very hel pful to get all the
things that Bill has said very well in a
witten response so that we can evaluate it.
And | don't think the Tribal Council or Deb
are asking for things that we can't have yet
because they're not finished. W just need
to know what you can say about the things
you have and what you can say about the

things that are in process.

BILL MLLER | can do that,
sir

COL KURT F. UBBELCHDE: | think
that's a very prudent thing to do. It also
allows us to gauge, | think, anticipate a

conpletion time. And we can kind of gauge
when things need to be conpleted, etc.

| don't know if we've got the record
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It would be sort of a conprehensive docunent
then addressing each of the points. Because
I know M. Elliott had asked about the
cottonwood study and expecting a response on
that. And that seens appropriate. W've
got the docunent. We should be doing the
review, the response back what it neans,
etc., fromour prospective, toroll all
those together in one conprehensive thing
for the Tribal Council to |ook at.

Then you woul d be able to determ ne
whet her you're satisfied, etc. That would
be appropriate.

Ckay. Any other directions for us,
comment s?

JOE ELLIOIT: | think from
nmy standpoint, 1'd like to see an
organi zational chart of you guys. You know,
you' re tal king about hierarchy. That would
help us to send letters.

RI CK MOORE: Did you have any
concerning the regulatory process? Did you
want to discuss them here?

TOM ESCAlI SEGA:  Yes. Wen we

start construction of our intake, which wll

A2-391


brownj
A2-391


A2-392

o g0 A W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

take place probably this fall, we need to
know who to go to and get permts and stuff
l'i ke that.

COL KURT F. UBBELOHDE: Ckay.

RICK MOORE: He wants to go
there to get a permit, Alan. Cone right up
in front.

CCOL KURT F. UBBELOHDE:

I ntroduce yoursel f, Al an.

ALAN STEINLEY: Hi, 1I'mAlan
Steinley. | work out of Helena. W talked
on the phone the other day. And | run the
regul atory program here in Montana, and |
didn't quite get your question.

TOM ESCAI SEGA: | guess we need
to know about the permts, who we need to
know, who to work through. I1'mnot too
sure.

ALAN STEI NLEY: Okay. We've
had sone contact on that project back in
March with the Bureau of Reclamation and
DEQ Are you working with themto put this
project together? They infornmed us that
they were taking care of environnental

docunentation at the state and federal
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| evel .

TOM ESCAI SEGA: Ckay. W have
the Fort Peck.

ALAN STEI NLEY: Ckay. So
they're only handling the Dry Prairie part.
| didn't catch on there. But what | think
woul d probably be the prudent thing to do
woul d be to get together on a pre-
application basis probably as soon as
possi ble and | ay out the project and
then we can discuss different permtting
ram fications and what we could do for the
process.

It would probably be an invol ved
pernmit. There will be a lot of issues that
have to be dealt with and sone of those have
been di scussed today, railroad, cultura
resources, and | assune -- WII the Tribes
be handling a ot of those types of issues
in review?

TOM ESCAI SEGA:  Yes.

ALAN STEI NLEY: Ckay. That
will help.

Probably one of the issues that we'll

have to |l ook at is how much of this project
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are we going to try to run off of a permt.
And I'mnot quite sure where you're at in
the planning or construction.

One of the things we'll have to
determine is: Can we permt the intake
separately or are we going to have to | ook
at the permt of the delivery system
t oget her.

And | think that's sonething that we
need to do, like | say, pre-application
consultation to find out where you're at on
this project, where you're at on design.
Then we'll probably be able to get you a
better answer as to what type of permtting
requi rements you'll be | ooking at, and nore
importantly probably how long it's going to
take before we can provide a pernit to you

COL KURT F. UBBELCHDE: To help
hi m under st and, what woul d be sone of the
restrictions or limtations on that
particular matter and tine on this issue,
just to kind of characterize it for then?

ALAN STEI NLEY: Wl |
determ ning the scope of the project, like

said, how much the project we're going to
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try to bite off. | think | heard you say
you want to start construction in the fall?

TOM ESCAI SEGA: Right. The
i nt ake.

ALAN STEI NLEY: Ckay. We'll
have to deci de how nmuch of the project is
avail able to evaluate, basically, and how
much of it -- So we'll have to determne the
scope of the project.

And then there will be the typica
i ssues, the endangered species, cultura
resources. Those are normally the ones that
add length to the process. |If we have to go
into consultation with Fish & Wldlife,
they're kind of a wild card process, as I'm
sure you're aware. And it could -- It's out
of our control basically howlong it takes
somet i mes.

So as we deal with those types of
i ssues, | would recomend getting started as
soon as we can. Because, like | say, we
don't really have control on how | ong sone
of that takes.

TOM ESCAlI SEGA:  The only thing

we'd be interest in pernmitting is the
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i nt ake.

ALAN STEI NLEY: Ckay. And
that's a decision we'll have to make. Wen
we were talking with the Bureau and DEQ
on -- This is quite a network, the pipeline
that goes along with this thing, crossing
many waters of the United States. And we
woul dn't have the pipelines wthout the
i nt ake.

Normally we like to | ook at the
entire scope of the project at one tine and
eval uate the inpact and put out our
information to the public for comment, as
much of the project as we can. But |
under stand sone of that information isn't
going to be avail abl e.

TOM ESCAlI SEGA: W' ve got
everything available. W know the streans
we're crossing, where we're crossing. All
of the details are going to change, but the
general nature, the general scope of the
project is not going to change.

ALAN STEINLEY: | think we can
work with that. Because when the tine

cones, if we need to anmend the permt to
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recogni ze the change in the crossing
| ocations, that's not a problem

JOE ELLI OTT: Vel l, yeah.
W' ve addressed that in considerable detail
What we' ve done there, there was individua
pernmits in South Dakota for permits nore
nation-wide. As this has been going al ong
we' ve done a detailed site specific
assessnment of wetlands before each segnent
is built. Because when we did our surveys,
we weren't sure where the pipes were going
to be, so we did a specific site survey
before applying for each segnent as it was
built.

ALAN STEI NLEY: Okay. And
they' re handling sone of those?

JCE ELLIOTT: Right. Right.
But the main ones you can handl e the
separate individual permts

ALAN STEI NLEY: Separate
i ndividual permts?

JOE ELLIOTT: Yes.

ALAN STEI NLEY:  Ckay.

JCE ELLIOTT: Yes. W' ve done,

you know, quite a bit of field work, but
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it's difficult. Fromone side of the road
to the other, it can be very different when
you're | ooking at wetlands, particularly on
the uphill side of the wetl ands.

So we can address it adequately for
conpl yi ng, but probably not adequately for,
you know, to determ ne, dependi ng on what
your needs are. Sonetinmes that's adequate
for nation-wi de permts.

ALAN STEI NLEY:  Yes.

JOE ELLIOIT: But we have a | ot
of information which we can provide you,
whi ch we probably should do that. | was
assum ng that the Bureau of Reclamation was
keeping you in the loop on this, but that
apparently isn't the situation.

ALAN STEI NLEY: | haven't spoke
to them since March. And our Billings
office wants to be the project manager for
the 404 program

JOE ELLIOIT: Should | sent
information to you or to hinf

ALAN STEINLEY: Send it -- |
think for this project, send it to me. Then

I"I'l route it to Larry.
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JOE ELLIOTT: kay. |I'Il start
sendi ng you stuff then

ALAN STEI NLEY: And | tal ked
with the District alittle bit, ny
counterparts down in Qmha. And | think
once we get into sone of the smaller |ines
and sone of the case-by-case exact
| ocations, we probably have the option of
going either way, either individual permts
or nation-w de permts.

But we have flexibility on this. But

I woul d encourage you, we shoul d probably
get the process rolling as soon as we can.
Because an individual permit can take awhile
anyway. And then because there are sone
wild cards that we don't have any contro
over, | think we should just get -- If we
want to neet your construction schedule, we
shoul d probably get rolling.

TOM ESCAI SEGA:  The first train
crossing will be 2004. That will be a
crossing in Poplar.

ALAN STEI NLEY: Ckay. | would
definitely start consultation on that.

Maybe the best thing to do would be to conme
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back up here, have Larry cone up and talk it
over on a pre-application basis. And then
maybe even get -- see what their needs or
requi renents are going to be, Fish &
Widlife.

JCE ELLIOTIT: Right. W' ve had
Rob getting theminvolved, but they need to
be requested officially for their
parti ci pation.

ALAN STEI NLEY: Ckay.
Request ed by whon?

JOE ELLI OIT: The Bureau of
Recl amation. O in our case, you can do it.
You' re anot her governnent agency, but |I'm
not a designated representative.

ALAN STEI NLEY: Ckay.

JOE ELLIOTT: So it's got
to be fromeither you or the Bureau of
Recl amati on.

ALAN STEI NLEY: Ckay. So you
can negotiate or consult directly with them

JCE ELLIOTT: Well, we would
consult -- W have to be designated as the
representative, and we're not at this point.

ALAN STEI NLEY:  Ckay.
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JOE ELLIOIT: If the Bureau of
Recl amati on nmi ntains that thenselves, but
they haven't nmde contact to any great
extent with the Fish & Wldlife Service.

ALAN STEI NLEY: Okay. Maybe
you folks can help ne. Wat's the
connection of the Bureau to your project?

JOE ELLIOTT: They're the
federal |ead agency witing the docunents.

ALAN STEI NLEY: So they are
involved in the Fort Peck work, as well?

JOE ELLIOTT: Yes.

ALAN STEI NLEY: Okay. Well, in
that case, I'msorry, | thought you were
saying earlier that they were not involved
in the Fort Peck project. And if they are,
then ----

JCE ELLIOTT: No. They're
involved in the Fort Peck project.

ALAN STEI NLEY: Al right.

JOE ELLIOTT: They're the |ead
federal agency at this point.

ALAN STEI NLEY: Good. Then
they'll be responsible.

JCE ELLIOTIT: | was actually
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| ooki ng for sonmebody el se that m ght be able
to use a little governnent |everage to get
the Fish & Wldlife Service involved.

ALAN STEINLEY: Yes. And |I'd
be glad to talk to the folks in Hel ena about
who they woul d designate or if they' re going
to need hel p.

JCE ELLI OTT: They' ve
designated a guy in Billings, but he's so
overwhel ned that he can't really handle it.
And the guys in Bisnarck have vol unt eered
very willingly to participate.

ALAN STEI NLEY: Ckay.

JOE ELLIOIT: And we' ve been
really pushing for this to get them
invol ved. We've had a | ot of trouble
getting it noving.

ALAN STEI NLEY: Okay. Would
you like me to inquire where they're at?

JOE ELLIOTT: Absolutely.

ALAN STEI NLEY: kay. |Is there
anything else? |I'mnot sure | answered all
your questions.

COL KURT F. UBBELOHDE: Thanks,

Al an.
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Are there any other issues that we

want to discuss further.

TOM ESCAlI SEGA: No, | guess
that's it.

COL KURT F. UBBELOHDE: Just as
a way of a recap, then, the Corps, we wll
pul | together as quickly as we can, a
response whi ch addresses the various issues.
And one of the things ----

DEB MADI SON: | have one
request .

COL KURT F. UBBELCHDE: Ckay.

DEB MADI SON: Can we get
di agrans through the winter nonths? W've
got it fromApril through June, but there
isn't one in the RDEIS for July through
Mar ch.

COL KURT F. UBBELOHDE: Fl ow
Di agram 1528 for the wi nter nonths.

DEB MADI SON:  Yes. The rel ease
is fromthe dam from Fort Peck.

COL KURT F. UBBELCHDE: The
rel ease. In the 1528 nodel .

DEB MADI SON:  July through

March.  You have April, My and June.
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COL KURT F. UBBELOHDE: Ckay.

RI CK MOORE: But those rel eases
are only for, what, a three-week period,
Jody, the 1528 releases, 15 in the spring --
15, 000?

JODY FARHAT: What are they,
mont hly rel eases?

COL KURT F. UBBELOHDE: From
Fort Peck.

JODY FARHAT: Rel eases from
Fort Peck Dam the ones that aren't in there
now?

DEB MADI SON:  Yes.

COL KURT F. UBBELCHDE: Ckay.
Thank you very nuch for the opportunity.

(Wher eupon, the proceedi ngs

were concluded at 1:45 p.m)
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STATE OF MONTANA )
) ss.
COUNTY OF DAWBON )

I, RONALD J. LAPIERRE, a Notary
Public of the State of Mntana, and official
Court Reporter of the Seventh Judici al
District of the State of Mntana, hereby
certify that | reported in nmachi ne shorthand
the above-entitled hearing and that the
transcript herein set forth was done under
nmy supervision and control and is a true and
correct transcript of my original shorthand
notes to the best of ny ability.

| further certify that | amnot a
relative or enployee or counsel or attorney
for any of the parties in the foregoing
proceeding, or in any way interested in the
outcone of the cause.

I N WTNESS WHEREOF, | have hereunto
set nmy hand and affixed ny notarial seal
this __ day of February 2002.

RONALD J. LAPI ERRE

O ficial Court Reporter
Dawson County Courthouse
P. O Box 1249

d endi ve, Montana 59330
Phone (406) 365-2666
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Tritm Commens

Cheyenne River Sioux Tribe

COE Masmr Mana

HISTORIC PROPERTIES

The C.R.8.T. Preservation Office has reviewed the United States Army Corp of
Engineers Missouri River Master Water Control Manual and prepared the following
commentary on behalf of the Cheyenne River Sioux Tribe. Historic properties under
National Historic Preservation Act include historic and prehistoric archaeological sites,
historic architectural and engineering features and structures and resources of
significance to Native Americans and other social or cultural groups. The Master Manual
has a property value index for historic sites that reflects an increase or a decrease in value
conceraing impacis to sites based on water levels. The higher the value the less effect on
a historic site. The value index is created upon the number of “known” sites that exist
along the lakeshores and then mathematicaily computing the percentage of site
degradation occurring as 2 result of a water level impact.

The National Historic Preservation Act identifies properties that are included
under the tem historic properties however NHPA dees not include in its definition
section any language pertaining to Traditional Cultural Properties (TCP). Traditional
Cultural Properties are discussed in NPS Bulletin 38 and this document the Master
Manual does not reference, NHPA does make reference to “Traditional religious and
cultural properties” in section 101(6)(A) but it does not identify specifics and makes
absolutely no mention of these in the definitions section 301 (16 U.S.C. 47w).

The tribal position is that the Corp bas failed to adequately identify all of the
property types that are located along the lakeshores and that it has based its property
value index on outdated and inaccurate information. The database used to develop the
value index is dated for 1993 while the technical report is dated 1994, Furthermore the
tribe believes that the projected impact zone used by the Corp to assess and/or calculate
impacts to sites is inadequate because it docs not extend far enough off of the 1620
clevation line. Erosion along the lakeshore causes sloughing and this sloughing reaches
back onto the land quite a distance from the lakeshore and sites that are located above the
1620 line and sites located out of the impact zone do receive impacts and suffer
degradation as a result of sloughing. Another concern the tribe has concerns the east bank

of the lakeshore. Corp take lands on the east bank do not extend as far back from the
shoreline as they do on the west bank lands. The take lands on the east bank and the Corp

A2-407

co0 B ANTNNYTA "AONH IN INNN QQOHTZZ7NE VVUJ QF 7T Znar o7 /7n


brownj
A-1290

brownj
A2-407


Tritw] Comments
Chcyenne lr\cr;'n Stoux Tribe

COE Master Manuai

obligation to mitigate and praserve known sites only extends to the take land boundary
linc. Sites Jocated above this fine are receiving impacts due to lake operations but are they
included in the known sites listing?

The Corp data used to establish its value index is simply to old and outdated to be
used as the basis for the index. A case in point is in 2001 surveys were done on 20+
recreation areas scheduled to transfer to the State of South Dakota, Known sites located
at these recreation areas were surveyed to check their condition and determine if or how
they bad been impacted since their original discovery. In this particular project several of
the sites listed in the database and revisited by Corp archaeological personnet to
investigate them were gone. They had been croded and washed out into the lake. The
tribe asserts that follow up surveys on the “known” sites has not been done on a regular
basis to gage whether or not cxisting sites lying along the lakeshore are 100%, 75%, 50%,
25% intact or have already been destroyed. This is extrernely important to know because
this information directly affects the existing database. The tribal assumption is the value
index is based upon the number of known sites and that these sites are at 100% integrity.
If however this is not true then the database information is already flawed and inaccurate
and the value of the sites is off.

. CONCLUSION

The tribe wants new surveys done on the lakeshores to locate and identify
prevmusly unknown sites referenced in NHPA but also TCP sites, which the Corp has
little information on. Follow Up surveys on known sites must be done to messure their
current integrity against their original integrity when first recorded. To truly calculate the
impact effect on sites based upon water levels TCP property types must also be included
into the COE value index and all of the above concerns must be done. Remember that the
altemnatives presented in the Master Manual address impacts only to known historic
properties and the tribal position is that no efforts have been made to factor in impacts to
TCP sites or impacts to sites outside the projected impact zone. Based on the commentary
the tribe at this time cannot endorge any of the alternatives currently 11stcd it the Master
Manual. If as we suspect that the database is inaccurate then the value mdsx reflecting
impacts to known sites is also i Inaccurate and does not portray a true measurement.
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TELEFAX COVER SHEET

Cheyenne River Sioux Tribe
Preservation Office
P.O. Box 590
Eagle Butte, South Dakota 57625
(605) 964 — 7554
Fax: (605) 964 - 7552

DATE: Z/zs/a.z
TO: /771{‘} Zu’ :/;ﬁr)j /O[

FAX NO. 6/02" 22/- 488c

FROM: Sebastian (Bronco) LeBeau C.R.S.T. Preservation Officer

NUMBER OF PAGES (INCLUDING COVER SHEET) j

COMMENTS: /ég{ AXE g}_\{} ;m»mzé 9”7 7/// /77(57'5/

[Punval_ Sorra T rookdn? Qlehver Fhens on the
N z™

The C.RS.T. Cultursl Preservation Office was cstablished in 1992 under the authority of Tribal Ordinmce No. 57 the Cultural
Rosources Prouqnon Act 9!" the Cheyenne River Sioux Tribe. The Preservation Office is responsible for administering and regulating
cultural preservation sctivitics and those responsibilities include: Oral History, Repatriation, Historic Preservation, Tribal Archives.
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MASTERMANUAL NWDO02

From: tony provost

Sent: Monday, February 25, 2002 3:28 PM
To: Mastermanual

Subject: Omaha Tribal Comments

To whom it may concern,

This letter is in regards the comments to the Missouri Master Manual from the Omaha Tribe of
Nebraska and Iowa. The Missouri River has sustained our whole existance since the late 1700's to the
present day. Prior to 1934, the river was untouched and prestine. Since then it has suffered massive
amounts of polluntants and other changes. Without the consultation of Native's that have lived by the
river for hundreds of years. Adding Dam's from Montana to South Dakota, altering its flow forever.
Well, that was then, and this is now. With saying that, let me introduce myself. I am, Antione A.
Provost, the Director of the Environmental Protection Department for the Omaha Tribe. I have full
authority to comment on this subject by the Omaha Tribal Council and Donald Grant - Chairman. After
several meetings with the tribal council over this matter, the following comments were the consensus of

the Omaha Tribe of Nebraska and lowa.

1. Consultation with the Omaha Tribe has been little or none at all.

2. Inherant Sovereign Water Rights of the Omaha Tribe have not been mentioned nor addressed.

3. No working relationship between the Omaha Tribe and The U.S. Army Core of Engineers.

There were other comments as well, yet these were the highlights. The different management plans were
all very neat and scientific. However, the most simple aspects of them all were not addressed. Will the

Land allow such changes? Thank you for your time and attention. If you have any other questions
please feel free to contact me at your convience.

Antione A. Provost - Director
Omaha Tribe Environmental Protection Department

phone: 402-837-5291 fax: 402-837-5223

provost@huntel.net
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Do You Yahoo!?
Yahoo! Sports - Coverage of the 2002 Olympic Games
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' FORT PECK TRIBES -
Assiniboine & Sioux '

VIA FACSIMILE & U.S. MAIL ,

Carl A. Strock, Brigadier General, Division Engineer
U.S. Army Corps of Engineers, Northwestern Division
Missouri River Master Manual RDEIS ,
12565 West Center Road .
Omaha, NE 6814403869

Dear Brigader General Strock: _ : . :

The Assiniboine and Sioux Fort Peck Tribes (“Tribes”) hereby present written comments _ ‘
to the U.S. Army Corps of Engineers’ (“USACOE”) Revised Draft Environmental Impact
Statement (“RDEIS”) that was published on August 31, 2001." ’

The Tribes are extremely troubled by the changing face of the Missouri Rivar and its
precious ecosystem. The Tribes feel burdened with the challenge of restoring and protecting our
reach of the Missouri River, when others are responsible for its current, degraded state. There is
no question that federal water operations on the River have adversely impacted the environment

. and the River’s ecosystem. The increasing demands on water resources and the resistance to
conserve water also greatly contribute to the problem. The Tribes also fear that when we seek to
exercise our senior water rights, we will be viewed as contributing to the problem instead of
legitimately using water in a conservative manner to meet the needs of our people.

The Tribes are encouraged that the federal government is attempting to address these
problems. However, as a general matter, the Tribes feel that the RDEIS does not provide a
sufficient response. First, the Tribes found it extremely difficult to evaluate the RDEIS because it
lacked a preferred alternative. This approach is contrary to NEPA and its regulations which
require the federal agency to identify a preferred alternative or alternatives. 40 C.F.R. 1502.14.
Second, the alternatives in the RDEIS contain serious information gaps that make it impossible to
render an opinion. Likewise, the USACOE’s model is deficient in that it does not include
important data regarding the Tribes’ reach of the river. The RDEIS also fails fo consistently
address mitigation measures; and furthermore, fails to specifically discuss impacts to tribal land
us¢ plans and policies, any conservation potential under each alternative, and impacts to historic
and cultural resources on tribal lands. The Tribes are also greatly troubled by the lack of an
analysis of impacts to water quality, especially since the Tribes have EPA-approved water quality
standards under the Clean Water Act. The Tribes also found other issues, such as erosion,
sedimentation, groundwater impacts, and baseline considerations, absent from the analysis.

These concerns are addressed in greater detail in the attachment prepared by the Tribes’
Office of Environmental Protection. The Tribes réquest that this cover letter and the attachment
be made a part of the administrative record and that the USACOE provide a response to these
documents, as required under the NEPA process. The Tribes also request that government-to-
governiment consultations continue to address the specific concerns raised herein to ensure that
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the Tribes’ trust resources are not adversely impacted.

Your consideration of the Tribes’ comments is greatly appreciated.

Sincerely,

4 Arl eaddress

Chairman '
Fort Peck Assiniboine and Sioux Tribes

~cc:  Jack McGraw, Regfona] Administrat'or, Region 8 EPA .
Ralph Morgenwech, Regional Office, USFWS | '
Keith Beartusk, Director, Rocky Mountain Regional Office, BIA

-
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US Army Corps of Engineers, Missouri River Revised Draft Environmental Impact Statement
Comments for the Fort Peck Tribes
prepared by
the Office of Environmental Protection
February 25, 2002

The U.S. Army Corps of Engineers (“USACOE”) set forth fourteen parameters for
impacts in the Revised Draft Environmental Impact Statement (RDEIS). Of the fourteen
parameters, the USACOE claims to have examined nine parameters for the Fort Peck Indian
Reservation. These fourteen evaluated impacts are wetland habitat, riparian habitat, tern and
plover habitat, reservoir young fish production, reservoir coldwater fish habitat, river coldwater
fish habitat, river warmwater fish habitat, native river fish physical habitat, flood control, water
supply, hydropower, recreation, navigation, and historic properties. The nine impacts evaluated
for Fort Peck include wetland habitat, riparian habitat, tern and plover habitat, river coldwater fish
habitat, river warmwater fish habitat, native river fish physical habitat, flood control, water supply,
and recreation. :

The Missouri River reach extending from River Mile 1766 to River Mile 1630.4 serves as
the Reservation’s southern boundary and is the longest stretch of river located on Indian lands
within the action area. Fort Peck’s Reservation is located at the top of the basin and hence, is the
first to be impacted by any modified flow regimes proposed by the USACOE. The Reservation is
downstream of the first dam completed on the Missouri River System - the Fort Peck Dam.

Recently, American Rivers identified this stretch of the Missouri River as one of the most
endangered river reaches in the United States and the State of Montana listed this reach as
impaired on its 303(d) list. Pallid sturgeon, the piping plover, and the interior least tern are listed
as endangered species that inhabit this stretch. Other species of concern on the Reservation
include bald eagles, whooping cranes, paddlefish, sturgeon chub, and sicklefin chub.

The RDEIS laid out the original alternatives in the Draft EIS for the Master Manual,
submitted alternatives from different stakeholders in the basin from the Preliminary Revised Draft
EIS (PRDEIS) circulated in 1998, and new alternatives derived from the Biological Opinion
submitted by the US Fish and Wildlife Service (USFWS), which raised management concerns for
several endangered species including those listed above. The Tribes found that all of the
alternatives were problematic. The only alternative which resulted in the least adverse impacts to

the Tribes appears to be GP 1528, but given information gaps the Tribes have been unable to fully
evaluate this alternative at this time. :

Below is a short summary of these alternatives, followed with the Tribes’ substantive
comments to these alternatives.
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ORIGINAL ALTERNATIVES

Original alternatives evaluated in the RDEIS included the Current Water Contro} Plan
(CWCP), navigation service criteria, nonnavigation service levels, flood f:or{trol. constraints,
changed service levels during the navigation season to benefit fish and wﬂdhfe,.mtrasystem
regulation of storage water among the upper three lakes, and release modifications at Fort Peck
Dam to benefit downstream endangered species.

SUBMITTED ALTERNATIVES

Submitted alternatives include the Missouri Levee and Drainage District (MLDDA), the
Missouri River Basin Association (MRBA), American Rivers (AR), Missouri River Natural
Resources Committee (MRNRC), Missouri Department of Conservation (MODC), and the
USFWS’s Draft Biological Opinion (BIOP) and FWS30 . The American Rivers and Missouri
River Natural Resources Committee recommendations were combined to form.the ARNRC
option. The BIOP and FWS30 are nearly identical except for the spring rise release target flows
from Gavins Point Dam.

Differences in these submitted alternatives reflect the differences in the basin interest
groups. The MLDDA is focused on reducing flood impacts, managing interior drainage, and high
groundwater impacts on the farms field along the lower portion of the Lower River and is -
opposed to raising the level of Lake Oahe and overall asks for a increase in the annual operating

pool for flood control from Gavins Point as well as opposing any plan to reduce flows to
minimum flow for navigation.

The MRBA included additional storage in the upper reservoirs, reduction in navigation
based on checks at critical periods throughout the year, unbalancing of the upper reservoirs, trial
fish enhancement releases from Fort Peck Dam and Gavins Point Dam, habitat acquisition and
enhancement, additional data acquisition with review from the National Academy of Science.

The ARNRC alternatives include increased spring flows and reduced summer flows from
Gavins Point Dam, spring rise from Fort Peck Dam, stream bank erosion monitoring before,
during and after spring rise, unbalancing of the three upper lakes, and adaptive management based
on governmental monitoring and assessment programs. )

Closely following the Modified Conservation Plan, the MODC alternative calls for
unbalancing the upper reservoirs, a spring rise for Fort Peck Dam, increase storage in the
reservoirs, and a flat release from Gavins Point from August 1* to September 15% of 41 kcfs.
When compared to the Modified Conservation Plan, the major difference is the flat release occurs
continually downstream from August 1* to August 20" at 34.5 kefs.

BIOP and FWS30 include adaptive management, flow enhancement which includes a
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spring rise from Fort Peck Dam, unbalanced intrasystem regulation', habit.at . .
restoration/creation/acquisition and also include releases from Gavins Point of increased spring
rise of 17.5 kefs over full service navigation and a reduced summer flow to 21kcfs. The FWSB.O
has these same provisions except it call for 30 kcfs spring rise from Gavins Point over full service
navigation.

NEW ALTERNATIVES

The Modified Control Plan (MCP) would include an adaptive management process,
increasing minimum storage levels in the upper lakes to 43 MAF(million acre feet), applied
navigation criteria based on the storage at strategic points during the year, intrasystem
unbalancing of the upper three reservoirs, spring rise from Fort Peck, flat release from Gavins
Point of 34.5kcfs. : :

The Gavins Point (GP) release alternatives are the same as the MCP with the exception of
changes in releases from Gavins Point Dam. These options are GP 1528, GP 1521, GP 2021, and
Gp2028. Under the GP options, the spring rise would occur every years between May 1 and June
15, as conditions allow. The potential starting point for the spring rise under the GP alternatives

is 15 kefs above full navigation service releases. The rise is intended to provide a spawning cue
for the pallid sturgeon.

Summer flows would be lower every year as conditions allow under the GP options. The
lower summer flows would occur on the lower river from mid June to September 1. These
summer low flows range from 28.5 kcfs to 21 kefs. The 28.5 kcfs would allow for reduced
navigation services. The USACOE believes the GP options represent a reasonable compromise
for the operation of the Mainstem Reservoir System (RDEIS Master Water Control Manual,
Missouri River, August 2001, Volume 1: Main Report, Pp 6-4, 2™ paragraph).

TRIBES’ SUBSTANTIVE COMMENTS
Adaptive Management Strgﬁggy

The Tribes support an adaptive management approach; provided, however, that the
USACOE develop an accurate baseline for the Fort Peck Indian Reservation as described in
Attachment A. This baseline assessment requested by the Tribes in October of 2001 was in
response to the proposed spring rise from Fort Peck Dam, and is an element of every alternative
except the CWCP and the MLDDA. The Tribes request representation on the Federal team. In
addition, scientific interests should be participants in the team with expertise in the following
areas: biology, water quality, geomorphology, riparian and wetland ecology. The Tribes further
request that the team develop ongoing monitoring and analysis of erosion, deposition,
groundwater levels, water quality, water supply, native versus non-native vegetation, and any
other trust resources along the Fort Peck Reservation’s reach of the Missouri River.
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Moreover, in addition to participating on the Federal team, t-he Tr.ibes request t}.lat the
federal government engage in government-to-government consu-ltfxtlo_n with th.e Tribes in separate
meetings, specifically with the Fish and Game Departments, .Assmlbome and Sioux Rural Water
System, and the Environmental Protection Department, to dlSCl:lSS and analyze th.e results of the
Teams’s activities, any proposed changes to the Annual Operating Plan, and any impacts to the
Tribes’ trust resources.

The Tribes believe that the USACOE should be the Team Leader for the Ad.aptive
Management Planning process and should secure funding to ensure broad participation by all, and
guidance from expertise in the areas of large river ecology, economics and water supply, to.name
a few. The plan outlined in the RDEIS is a first step, but it is evident that an effort to obtain
funding for this process is essential.

Wetland and Riparian Habitat

The USACOE evaluated the impact to wetland and riparian habitat only in terms of lost
acreage. In this regard, the parameter is limited in scope. The current model does not address
geomorphic activities. In addition, the current model, which uses the 100 year hydrology, would
not reflect any new wetlands and riparian habitat that would be created under the new flow
regimes. Given this lack of information, the Tribes are unable to completely evaluate any of the
alternatives. The Tribes have identified deficiencies in the existing baseline of the USACOE and
have identified a need for (1) a determination from aerial photography and other relevant
information of the amount of wetland lost on the Reservation since the construction of Fort Peck
Dam and (2) a plan for mitigation. This is required for adaptive management.

Cottonwood regeneration has been a high priority for the Tribes. Indeed, the Tribes are
considering the option of planting in the new riparian corridor. Partial inundating of the
cottonwood seedlings is important to wipe out competing vegetation. Although the riparian
impacts developed by USACOE show a zero percent change from the CWCP, the Tribes question
this finding and request a determination of the amount of cottonwood forest either damaged or
lost since the construction of Fort Peck Dam. Furthermore, as stated above, the Tribes have
identified deficiencies in the existing baseline of the USACOE and have identified a need for (1) a
determination from aerial photography and other relevant information of the 4mount of
cottonwood forest lost on the Reservation since the construction of Fort Peck Dam and (2) a plan
for mitigation This is required for adaptive management. -

The wetlands impacts under the submitted alternatives range from a negative 14% impact,
under the BIOP alternative, to a positive 6% impact, under the MRBA alternative, when
compared to the CWCP. For the selected alternatives, all of the GP options result in a negative
impact when compared to the CWCP ranging from negative 14% to negative 7% under the GP

1528 and GP2028 respectively. We assume this loss is to increased water levels. However the
MCP has a positive impact of 3%.
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Loss of wetland habitat in a river system has impacts to the water quality and aquatic
systems. Therefore, none of the GP alternatives, the MLDDA, ].BI.OP or FWS30 would be
acceptable. The ARNRC, MRBA, and MCP have small but positive effects on the wetland
resource. However, the model cannot account for any newly created wetlands and therefore
makes it difficult to support any of the listed altema@ives'. '

In reality, the Tribes still suffer effects that result from the CWCP to begin with. The Fort
Peck reach, which has the most riparian habitat of any Indian Reservation in the action area, also
is only reach which would see a decrease in riparian vegetation undef all of the submitted and
selected alternatives except the MLDDA. With the maturity of the present cottonwood forest
and the lack of regeneration, significant decline in the cottonwood forest and interrelated
resources can be expected in the future. Thus, the Tribes are reluctant to endorse any alternative
proposed by the USACOE since none of them provide a net benefit result to the Tribes’ wetland
and riparian habitat.

Tern and Plover Habitat

The habitat parameter is limited in scope and makes it difficult for the Tribes to endorse
any of the proposed alternatives. The Tribes have an interest in this parameter since twenty-two
percent of the Tern and Plover habitat is located on the Fort Peck reach. The Tern and Plover
model simulates the vegetation encroachment and removal process as river flows and associated
stages rise and fall in four river reaches. Unfortunately the model does not simulate the
geomorphic process of island and sandbar building that takes place at very high flows with a
relatively long duration, such as a spring rise. 4 :

Under the GP options, habitat for the terns and plovers is reduced along the Reservation
segment of the river, dropping from the current 50.4 acres to a range of 27.4 acres to 36.5 acres.
We assume this loss is to increased water levels. The Tribes are unclear as to why the USFWS
advocates changes in releases from Gavins Point to protect habitat below that dam which also
result in negative impacts to the habitat below Fort Peck Dam. Based on discussions with the
USFWS and after review of the RDEIS, populations of these birds in the Fort Peck reach are
quite low compared to the Garrison reach and the Gavins Point reach, both of which have the
majority of the habitat downstream, roughly 62 %. The increases in habitat acreage,
approximately 137.8 acres or 77%, from the GP1528 option below Garrison and Gavins Point far
exceed the loses below Fort Peck Dam. '

River Coldwater and Warmwater Fish Habitat

The coldwater fish habitat parameter evaluates the amount of water released from the
upstream dam and the water temperature. Generally, higher lake levels and higher releases result
in more miles of coldwater habitat downstream from dams. All of the percent changes are positive
for any of the alternatives and is much high for those alternative which keep additional water in
the reservoirs for drought conservation. However, the model does not address spillway flows
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expected from the spring rise which are higher in temperature. Under the GP 1528 option,
modeled increases in the coldwater fish habitat increase by 11.1 miles or 7.9% compared to the
CWCP, which is the lowest amount for any of the GP options. However, the lowest increase in
coldwater fish habitat is the MRBA and MLDDA.

Under drought conditions of the late 1930s and early 1940s, the GP1528 option maintains
higher habitat values during this period than the remaining alternatives. We assume this increase
is due to increased water levels. However, coldwater fisheries in the river reach have propagated
since the construction of the dam due to the reduced water temperatures and reduction in
sediments. ' '

Warm water fish habitat is based on total river miles available and has an inverse
relationship to the coldwater fish habitat values. The higher the coldwater habitat mileage, the
lower the warmwater habitat mileage. The model decreases the number of miles available for
warmwater fish habitat, thereby negatively impacting warm fisheries. The Tribes have an interest
in impacts to warmwater fish habitat since the Fort Peck reach below Fort Peck Dam has more
than 60% of the warmwater fish habitat. All of the alternatives which call for a spring rise from
Fort Peck Dam should be generally higher than presented because there is a warmer water release
over the spillway. However, the USACOE’s model does not include these spillway releases.
Based on the available model, under the GP 1528 option, warmwater habitat would be reduced by
17%, just the opposite of the coldwater habitat changes, but to a greater degree. Increased
releases from the dam would reduce the warmwater stream while increasing coldwater. The
Tribes find this result disturbing and worthy of further evaluation. ‘

In order for the Tribes to make an educated evaluation of the alternatives impact to
fisheries, a more specialized model needs to be developed along with government-to-government
consultation with USACOE and the USFWS. At best, the model is convoluted, at worst, it’s
completely incorrect regarding these parameters. Therefore the Tribes are unable to endorse any
of the alternatives presented for consideration. ‘

Native River Fish Physical Habitat

The model for native river fish was based on how the velocity and/or depth distributions
match “natural” flow condition based on pre-Mainstem Reservoir System channel conditions. In
April, May and June, the habitat value is dependent on the potential for overbank flooding
(increased river levels due to the spring rise). Within the Fort Peck Reservation, the MCP and
four GP option all increase the physical habitat index values for native river fish. The greatest
index value increases occur under the GP 2028 and GP 1528 options. -

It 'is important to remember that some of the native fisheries in the Fort Peck Reach are
curre.ntly in a downward trend for population numbers. The sturgeon chub and sicklefin chub are
considered species of special concern by the USFWS. Other sport species that are suffering

6
A2-420



brownj
A2-420


declines in numbers include the sauger and the paddlefish. The Tribes support any alternative
which protects native river fish habitat, and especially any alternative which enhances that habitat.
All of the alternatives except the MLDDA alternative increases native river fish habitat although
most of the increases are only by one to two percent. The ARNRC increases the habitat by five
percent.

Water ly, Fl ntrol. and Recreati

All of these parameters are influenced by river levels.- Although no parameter is
specifically addressed by river levels except possibly recreation, the model seems to be reflecting a
higher river level. Currently, there are 109 water supply intakes and intake facilities located on the
Missouri River serving the Fort Peck Reservation. All of the alternatives except the MLDDA and
MRBA increase water supply benefits. The GP options iricrease water supply benefits to Fort
Peck reach by 14 %, or a dollar amount of $30,000 annually. The Tribes request that any
purported benefit of 14% or $30,000 annually needs to be weighed against any negative changes
in erosion, sediment concentrations, river bed aggradation and degradation, and habitat Flood
control results in a negative 2% impact, the result of increased water levels, mostly due to the
spring rise, amounting to roughly $20,000 in losses along the Fort Peck Reach.

Under the GP1528 option, recreation appears to have an average eight percent increase in
benefits, resulting in an increase of $3