ADMINISTRATIVE APPEAL DECISION

POTTAWATOMIE WATERSHED DISTRICT NO. 90, FILE NO. 199802200

KANSAS CITY DISTRICT

DATE July 31, 2003

Review Officer:  Mores Bergman, U.S. Army Corps of Engineers (Corps), Northwestern Division.

Appellant: Pottawatomie Watershed District No. 90

Appellant’s Representative: Lynn Wobker, Manager for Pottawatomie Watershed District No. 90 

Receipt of Request For Appeal: February 10, 2003 

Action Appealed: Approved Jurisdictional Determination 

Appeal Meeting and Site Visit Date: May 13, 2003
Background Information: On February 4, 2003, the Corps of Engineers Kansas City District (District) provided an approved jurisdictional determination (JD) to Pottawatomie Watershed District No. 90 (Pottawatomie) in connection with a proposal to construct a water detention dam project in Anderson County, Kansas.  On September 11, 2002, the U.S. Department of Agriculture, Natural Resource Conservation Service (NRCS) prepared a delineation of the wetlands at the project site because the project is located on agricultural land.  In accordance with the national memorandum of agreement between the Department of the Army and the Department of Agriculture, dated January 6, 1994, the Corps utilizes the NRCS wetland delineation when agricultural lands are involved in a Corps permit action.  Although the NRCS was responsible for the “delineation” of the wetlands on the Pottawatomie project site, the District was responsible to determine if the wetlands were within the Corps’ jurisdiction.  In addition, the District was responsible for determining if any other waters of the United States (OW) were located on the subject property.  On September 19, 2002, the District’s Kansas Field Regulatory Office provided Pottawatomie with a map identifying Cedar Creek as an “OW” on the site. Although Pottawatomie did not challenge the District’s JD regarding Cedar Creek or question the NRCS wetland delineation, the Pottawatomie manager, Mr. Wobker, sent a letter, dated January 6, 2003, to the District requesting a determination as to whether or not the wetlands on the property are within the Corps’ jurisdiction.  The District responded to Mr. Wobker by letter dated February 4, 2003, providing him with an approved JD, stating that the wetlands in question are adjacent to Cedar Creek, which is tributary to a known water of the United States.  Therefore the wetlands are also within the Corps’ jurisdiction under Section 404 of the Clean Water Act.  On February 6, 2003, Mr. Wobker sent a request for appeal (RFA) of the approved JD to the Corps Northwestern Division.  The reasons for the appeal are listed below.  The Review Officer conducted an appeal meeting and site visit for the appeal action on May 13, 2003.  
Reasons For Appeal Submitted by Appellant:  Following is a summary of the reasons as presented by the appellant in a letter dated January 6, 2003, which was attached to the request for appeal. 

Reasons: The appellant contends the wetlands associated with the project are isolated, and are therefore non-jurisdictional waters because: 1) “none of the wetlands are located within the limits of the OW delineation,” and 2) “all of the wetlands are located upstream from the limits of the OW delineation.”

Information Received During the Appeal Review and Its Disposition:

The District provided the Review Officer and the appellant with a copy of the administrative record for the jurisdictional determination, which included the basis for JD, maps and aerial photographs of the area in question.  This information was considered in the appeal review.  

An appeal meeting and a site visit were conducted on May 13, 2003.  Information obtained during the meeting and site visit was considered in the appeal review to the extent that it clarified the information contained in the administrative record.  

Summary of Decision:  The appellant’s appeal does not have merit.  It is determined that the District has provided sufficient evidence in the administrative record that the wetlands in question are adjacent to a tributary of a water of the United States and are therefore also waters of the United States.  
Appeal Decision Findings and Instructions for District Action (if required):

Reasons: The appellant contends the wetlands associated with the project are isolated, and are therefore non-jurisdictional waters because: 1) “none of the wetlands are located within the limits of the OW delineation,” and 2) “all of the wetlands are located upstream from the limits of the OW delineation.”

Findings:  The appellant’s appeal reasons do not have merit for the reasons contained in the “Discussion” section below.

Action:  No action required by the District.     

Discussion:  In the January 6, 2003 letter to the District, which was enclosed with the appeal request, Mr. Wobker asserts that the wetlands identified by the NRCS at the site in question are not within the Corps jurisdiction because they are isolated from the known jurisdictional waters that the Corps had designated as OW.  Mr. Wobker attached a map and aerial photo to his letter, which showed the location of the OW waters and the NRCS designated wetlands on the site.  

In response to Mr. Wobker’s letter, the District prepared an approved JD for the site, which was provided to Mr. Wobker by letter of February 4, 2003.  In the basis for JD documentation, included with the approved JD, the District indicates that the wetlands on the site are adjacent to Cedar Creek, which is a tributary to the Marias Des Cygnes River (a known water of the United States).  Cedar Creek is the same stream designated as “OW” on the map prepared by the District on September 19, 2002.  The District’s JD includes a map and an aerial photo which support the District’s determination that the wetlands in question are adjacent to Cedar Creek.  The definition of “adjacent” that is contained in the Corps permit regulation, at 33 CFR Part 328.3, states: “The term adjacent means bordering, contiguous, or neighboring.”   Based upon a review of the District’s documents and information provided by the appellant, it is concluded that the District has correctly determined that the wetlands are “adjacent” to Cedar Creek, and are, therefore, waters of the United States subject to Corps jurisdiction under the Clean Water Act.

At the site visit, conducted on May 13, 2003, the Review Officer observed that the many of the wetlands in question are located in, and along, the drainage ways that are located at the upper end of the Cedar Creek channel.   In addition, some these wetlands were found to be located directly next to Cedar Creek.  During the inspection, the Review Officer also observed evidence that surface water does flow, at least intermittently, from these wetlands into Cedar Creek.  The inspection revealed that small eroded channels and flattened grass flowage paths exist within the drainage ways that carry water from the wetlands to Cedar Creek.  These observations further corroborate the determination made by the District that the wetlands in question are adjacent to a known water of the United States.  I, therefore, conclude that the appellant’s reasons for appeal do not have merit.

Overall Conclusion:

After reviewing the information contained in the Kansas City District’s administrative record, information presented by the appellant, and observations made during the site visit, I conclude that this Request For Appeal does not have merit for the reasons provided in the discussions above.   

Charles R. Krahenbuhl

Acting Chief, Operations Division
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