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KEITH ACKERSON, FILE NO. 200000571

 

KANSAS CITY DISTRICT

 

                                                           
DATE:   Aug 28 2002

 

Review Officer:  Mores Bergman, U.S. Army Corps of Engineers (Corps), Northwestern Division.

 

Appellant: Keith Ackerson of Independence, Kansas

 

Receipt of Request For Appeal:  April 19, 2002

 

Appeal Conference and Site Visit Date: June 18, 2002

 

BACKGROUND INFORMATION: 

 

On December 28, 1999, the Corps of Engineers Kansas City District received a permit application from Mr. Keith Ackerson to excavate approximately 4500 cubic feet of soil material from a point of land along the shoreline of Lake of the Ozarks, Missouri, for the purpose of eliminating a boating safety hazard and to help prevent eroded material from being deposited into a cove area of the lake.  The project site is located on property adjacent to Mr. Ackerson’s property, owned by Ameren UE (Ameren), who also owns the property underlying the Lake of the Ozarks.  The permit application was processed under the authority of Section 10 of the River and Harbors Act.  A public notice regarding the project was published on June 18, 2001 and a permit decision was provided to Mr. Ackerson on February 21, 2002.  The District’s decision was to deny the permit because the project was contrary to the public interest.  On April 14, 2002, Mr. Ackerson appealed the decision to the Northwestern Division, and it was processed in accordance with the Corps Regulatory Program Administrative Appeals Regulation 33 CFR Part 331.  

REASONS FOR APPEAL SUBMITTED BY APPELLANT:  

 

Appeal reasons are summarized below for brevity and clarification.  The actual text of the reasons for appeal is contained in the attached document dated April 15, 2002 (enclosure 1).   Of the reasons for appeal that were submitted by the appellant, the following items are not considered relevant, and therefore will not be addressed further in this appeal decision document.  Those items are: “Before my previous excavation it was determined there were no historical sites within the area” and “ I have a Bachelor of Arts degree in Zoology and if there would be an adverse environmental impact I would not request this permit.”  The remaining reasons for appeal are included below.
 

 

Reasons: 

 

The appellant disagrees with the District’s reasons for denying the permit as contained in items 2.e and 3, on pages 2 and 3 of the District’s Statement of Findings (SOF) dated August 20, 2002, for the following reasons: 

 

a. a.       Mr. Ackerson states that a representative from the real estate office of Ameren informed him in a telephone conversation on April 10, 2002 that Ameron would consider issuing him a permit if the Corps of Engineers issued him a permit. 

b. b.      Mr. Ackerson indicates that although there have been no accidents at the location, there have been several near accidents because the small point (site in question) is covered with vegetation and is a major blind spot for boats entering the main cove and back cove. Excavation of the small point to elevation 657 would allow much greater visibility and additional turning radius for boats entering from back cove.

c. c.       Mr. Ackerson states that excavation of the site would not leave a steep vertical bare shoreline.  The shoreline would be graded to a 1 in 3 slope.  The area would be excavated to elevation 657, which is the same elevation that exists surrounding the point. He further states that a barrier reef and small island provide for minimal wave action in the area, and most erosion is caused by water currents during times of high electrical generation from Truman Dam.  Mr. Ackerson also states that he has made only two previous excavations in the area, and that the proposed work would be done during extremely low water periods, when elevations are 654 or lower.

d. d.      Mr. Ackerson states that the excavation would create 4500 cubic feet of shallow water aquatic habitat, which does not currently exist at the site.

e. e.       Mr. Ackerson states that of the many agencies contacted, only the Corps has opposed the excavation.

f. f.        Mr. Ackerson states that past efforts to clear vegetation from the site have either not been effective in improving visibility or have not been possible for Mr. Ackerson to keep clear because he is a disabled veteran.

 

INFORMATION RECEIVED DURING THE APPEAL REVIEW AND ITS DISPOSITION:

 

The District provided the Review Officer and the appellant with a copy of the administrative record for the Ackerson permit application case as required in regulation 33 CFR Part 331.  This information was considered in the appeal review.  

An appeal conference and a site visit were conducted on June 18, 2002 as part of the appeal review.  Information obtained during the conference and site visit was also considered in the appeal review to the extent that it provided explanation or clarification of the reasons for appeal.  A copy of the Review Officer’s summary of the appeal conference and site visit is attached (enclosure 2).  
 

 

SUMMARY OF DECISION:  

 

I find that the appeal does not have merit.  The District’s SOF and administrative record indicate that the District did consider the issues contained in the appellant’s Reasons for Appeal, in evaluating the permit application and in reaching the decision that the Department of the Army permit should be denied.  The District has shown that other less environmentally damaging alternatives are available for addressing the boating safety issue, and that the project is not in the public interest since it would have unacceptable singular and cumulative impacts to the Lake of the Ozarks and the owner of the property where the project is located has denied approval of the work.  I also find that the District did comply with the Corps Regulatory Program Regulation 33 CFR Parts 320-330 in reaching a decision to deny the permit application.

 

APPEAL DECISION FINDINGS AND INSTRUCTIONS FOR DISTRICT ACTION (IF REQUIRED):

 

Appellant’s Reasons:  

 

a. Mr. Ackerson states that a representative from the real estate office of Ameren informed him in a telephone conversation on April 10, 2002 that Ameren would consider issuing him a permit if the Corps of Engineers issued him a permit. 

b. Mr. Ackerson indicates that although there have been no accidents at the location, there have been several near accidents because the small point (site in question) is covered with vegetation and is a major blind spot for boats entering the cove. Excavation of the small point to elevation 657 would allow much greater visibility and additional turning radius for boats entering from back cove.

c. Mr. Ackerson states that excavation of the site would not leave a steep vertical bare shoreline.  The shoreline would be graded to a 1 in 3 slope.  The area would be excavated to elevation 657, which is the same elevation that exists surrounding the point. He further states that a barrier reef and small island provide for minimal wave action in the area, and  most erosion is caused by water currents during times of high electrical generation from Truman Dam.  Mr. Ackerson also states that he has made only two previous excavations in the area.  He also states that the proposed work would be done during extremely low water periods, when elevations are 654 or lower.

d. Mr. Ackerson states that the excavation would create 4500 cubic feet of shallow water aquatic habitat, which does not currently exist at the site.

e. Mr. Ackerson states that of the many agencies contacted, only the Corps has opposed the excavation.

f. Mr. Ackerson states that past efforts to clear vegetation from the site have either not been effective in improving visibility or have not been possible for him to keep clear because he is a disabled veteran.

 

Findings:  The appellant’s Reasons for Appeal do not have merit, for the reasons contained in the discussion section below.

 

Action:  No action required by District.

 

Discussion:  
a.  Although Mr. Ackerson states that a representative from Ameren had verbally informed him in April 2002 that they would consider giving him approval to perform his project if the Corps issued its permit, the District relied on written determinations made by Ameren in regard to landowner permission in this case. The District’s administrative record contains three letters to Mr. Ackerson from Ameren, dated July 11, 2001, March 6, 2002 and June 12, 2002, in which Ameren objected to the project and denied an excavation permit for the proposed project.  The District considered the objection in their decision to deny the permit based on the public interest factor of property ownership, as is indicated in the District’s SOF.  I therefore find that this issue relative to the appeal does not have merit.

 
b. Although it may be true, as Mr. Ackerson has indicated, that there is the potential that an accident could occur in the area of site in question, the District’s SOF and its attached statements from the Missouri Water Patrol, indicate that the boating safety issue was fully considered by the District in making their permit decision. The District’s record shows that in telephone messages dated September 6, 2001 and November 30, 2001, Major James Glover of the Missouri Water Patrol informed the District that no accidents had occurred at the area in question for at least 5 years and that the Water Patrol would permit the placement of warning buoys in the area if the situation warranted it.  I therefore find this issue relative to the appeal does not have merit.    

 

c. In the appellant’s reasons for appeal contained in item “c” above, Mr. Ackerson states what he believes to be the existing conditions in the area of the project site. He also lists procedures that he would follow while performing his proposed project, and states what he considers to be the benefits of the proposed project.  Mr. Ackerson does not however provided any evidence to support his statements.  The District’s SOF and other information contained in the administrative record indicate that the District did consider the factors identified by Mr. Ackerson as well as others, in reaching a decision on the permit application.  In the District’s SOF and Environmental Assessment, the District has determined that the cumulative impacts of the currently proposed project when added to impacts that have occurred from past excavation projects in the area, would result in unacceptable cumulative degradation and loss of shallow water habitat in the lake.  In addition the District has shown in their Environmental Assessment that if the proposed project were allowed, there would be a high potential of erosion at the site due to wave action, which would adversely impact the lake’s ecology and fishery.  I therefore find that these issues relative to the appeal do not have merit.

 
d. In regard to the appellant’s reason for appeal as shown in item “d” above, the 

District’s record shows that the District evaluated this issue in their SOF and Environmental Assessment, and concluded that the excavation to elevation 657 at the site would result in a loss of shallow water habitat rather than a gain as asserted by Mr. Ackerson.  The appellant has presented no evidence to support his claim or to show that the District’s evaluation is incorrect.  I therefore find that this issue relative to the appeal does not have merit.   

 
e.  Although it is true that no other agency recommended denial of the permit for Mr. Ackerson’s project, the District did receive comments from the US Fish and Wildlife Service (FWS) and the Missouri Department of Natural Resources (MDNR) recommending that certain conditions be included in any permit that would be issued.  Consideration of other agencies comments is only one part of the permit evaluation process.  Permit Regulation 33 CFR Parts 320 – 330, requires Corps districts to make a full and independent evaluation of all public interest factors in reaching a decision. In reviewing the District’s permit decision documents, I find that the District determined that the project is not in the public interest, for the reasons discussed in items a through d above.  In accordance with regulation 33 CFR Part 320.4 (a), a permit cannot be issued if a project is found to be contrary to the public interest.  I therefore find that this issue of the reasons for appeal does not have merit.

 

f. The appeal issue presented by the appellant regarding the possibility, and difficulty, of removing vegetation from the proposed site as an alternative to excavation, is not considered relevant to this appeal case.  The administrative record for the case shows no record that either the applicant or the District had identified or considered this alternative during the application review process.  I therefore find this reason of appeal does not have merit.                 

 

OVERALL CONCLUSION:

 

After reviewing and evaluating information provided by the appellant, documents  contained the District’s administrative record, and information obtained during the appeal conference, I conclude that this Request For Appeal does not have merit for the reasons provided in the discussion above. 

 

 
Enclosures

 

 

/S/

David A. Fastabend






Brigadier General, U.S. Army







Division Engineer

 

 

