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DONALD HOECHSTENBACH, FILE NO. 199800985

KANSAS CITY DISTRICT

                                                     DATE: July 9, 2003

Review Officer:  Mores Bergman, U.S. Army Corps of Engineers (Corps)

                             Northwestern Division

Appellant: Donald Hoechstenbach
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Authority: Section 10 of the River and Harbor Act of 1899 and Section 404 of the Clean Water Act

Appealed Actions: Permit Denial and Approved Jurisdictional Determination
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BACKGROUND INFORMATION:  The permit action that is the subject of this appeal involves both the approved jurisdictional determination and the denial of an after-the-fact permit application for a 900 foot long retaining wall on the Donald Hoechstenbach property located along the shore of Lake of the Ozarks near Sunrise Beach, Missouri.  On December 16, 1999, the Kansas City District (District) first discovered that the wall had been constructed at the site without a permit.  On April 5, 2000, the District further investigated the site, and determined that the wall had been built below elevation 658.5 feet, Union Electric Datum (UED), which is the Corps line of jurisdiction for this location at the Lake of the Ozarks.  The District allowed Mr. Hoechstenbach to submit an after-the-fact permit application for the project, which was received by the District on October 30, 2000.  On September 26, 2002, the District sent a letter to Mr. Hoechstenbach denying the permit and providing an approved jurisdictional determination (JD) for the project site. On November 21, 2002, Mr. Hoechstenbach submitted an appeal of the denied permit and approved JD to the Northwestern Division (NWD). Although Mr. Hoechstenbach appealed both actions, his appeal is based on the assertion that the project was constructed outside the Corps, jurisdiction, and as such, there should be no Corps permit required for the project.  Mr. Hoechstenbach did not challenge the District’s reasons for denying the permit.  He only questioned the Corps jurisdiction.  An appeal conference and site visit was scheduled for January 30, 2003.  However, on Jan 17, 2003, Mr. Hoechstenbach requested that the appeal action be delayed until after April 1, 2003 due to the fact that he would be out of the State until that time.  The appeal conference and site visit were rescheduled upon Mr. Hoechstenbach’s return, and took place on May 1, 2003.             

 REASONS FOR APPEAL SUBMITTED BY APPELLANT:  

In the appeal request dated November 21, 2002, Mr. Hoechstenbach states that he believes that a permit is not required for the project because the Corps does not have jurisdiction over the site where the retaining wall is located for the following reasons:  

Reason 1: The retaining wall was built landward of the 658.5 (elevation) contour, based on pre-construction conditions.  

Reason 2: The Corps has not produced any documentation to dispute that the retaining wall was built landward of elevation 658.5.

Reason 3: The Corps conclusions are based entirely on post construction conditions unsupported by any actual survey.

Reason 4: The conclusion appears to be based indirectly on a survey done for other purposes and supplied by Ameren UE. 

INFORMATION RECEIVED DURING THE APPEAL REVIEW AND ITS DISPOSITION:

The District provided the review officer and the appellant with copies of the administrative record for the jurisdictional determination, which included the basis for JD, and maps and photographs of the area in question.  This information was considered in the appeal review.  

An appeal conference and site visit was held on May 1, 2003.  Information obtained at the conference and site visit was considered in the appeal review to the extent that it provided clarification of the reasons for appeal and the administrative record.  Also during the appeal conference, Mr. Hoechstenbach provided the review officer and the District with pictures of the project site that were taken before and during construction of the retaining wall. The pictures were considered in the appeal review, since they clarified information contained in the administrative record. 

SUMMARY OF DECISION: 

The appeal does not have merit.  The District has provided sufficient evidence in the administrative record to support its jurisdictional determination for the project site and to support its decision to deny the permit.  

APPEAL DECISION FINDINGS AND INSTRUCTIONS FOR DISTRICT ACTION (IF REQUIRED):

Reason 1: The retaining wall was built landward of the 658.5 (elevation) contour, based on pre-construction conditions.  

Findings: This reason for appeal does not have merit for the reasons contained in the “Discussion” section below. 

Action:  No action required by the District regarding this reason for appeal.
Discussion: Included with the appellant’s request for appeal was a document prepared by Mr. Jerry Riedel, dated October 8, 2001, which described the contractor’s procedures for laying out the retaining wall structure at the Hoechstenbach project site.  At the appeal conference, Mr. Riedel informed the review officer that he had prepared the document based on an interview he had with the construction contractor, Mr. Alvin Evans.  The document indicates that Mr. Evans used a laser level system to set grade stakes for the retaining wall from a reference stake set by Mr. Jon Miller of the Corps Missouri Regulatory Office.  

In the District’s administrative record is a copy of a report dated March 6, 1998 from Mr. Miller, which states that he met with Mr. Evans at the Hoechstenbach property on March 3, 1998 to discuss a proposed project to construct a boat ramp and conduct excavation at the lake.  The report also indicates that on that same date, Mr. Miller placed a stake near the proposed boat ramp site, at elevation 658.5 ft. UED to identify the Corps line of jurisdiction.  Elevation 658.5 ft UED is the Ordinary High Water Mark (OHWM) for this location at Lake of the Ozarks.

 Also contained in the District’s administrative record are copies of reports prepared by representatives from Ameren UE (owner of Lake of the Ozarks) regarding activities conducted on the Hoechstenbach property and on the adjacent Ameren UE property (which is located on the lakeward side of the Hoechstenbach property), for the time period between December 1997 and November 1999.  In one of the reports, dated November 10, 1998, Mr. Curtis Hayden of Ameren UE reported that Mr. Hoechstenbach had cleared land at the site and filled wetlands and other areas along the lake.  The report also contains photographs that showed where rock riprap and other fill material had been placed on the site.  In another report, dated November 30, 1999, Mr. Phillip Thompson of Ameren UE, provided a summary of events that occurred beginning in December 1997 through November 29, 1999, which included clearing, filling, and construction activities at the site.  Mr. Thompson also stated in the report that when he visited the site on November 29, 1999, he found that Mr. Hoechstenbach had constructed a “seawall” approximately 850 feet long at the site.  

The District’s site investigation reports of Jan 25, 2000 and April 26, 2000 verified that fill had been placed on the site and that the base of the wall had been built below the elevation 658.5 ft UED.  The District’s April 26, 2000 report states that the elevation of the top of the footings for the wall ranges from 657.2 to 658.5 ft UED.  The bottom of the footings is 10 inches lower than the top of the footings.  The administrative record also contains information obtained from a survey prepared by Mr. Riedel on November 20, 2000, which reported top-of-footing elevations ranging from 656.4 to 657.4 ft UED.  The District staff also conducted random spot elevation checks during the site inspection on May 1, 2003, which showed an average top-of-footing elevation of 657.6 ft.              

Based on the survey information, and observations made during their site visits, the District determined that the wall was constructed at least 0.9 foot below and lakeward of the original 658.5 foot contour at the site.    

During the appeal conference on May 1, 2003, Mr. Hoechstenbach informed the review officer and other attendees that Alvin Evans had obtained authorization for construction of the wall from Ameron UE, on his behalf, in February 1999.  Mr. Hoechstenbach also said that he had hired Mr. Evans to build the retaining wall, which was constructed in April 1999.  At the conference, Mr. Hoechstenbach also provided copies of photos that he had taken before any work was done on site and photos that were taken during and after construction of the retaining wall.  These photos confirm that earthen fill material had been placed on the property next to the lake and that wall construction and related activities did occur below elevation 658.5 ft. UED.   

After considering the information contained in the administrative record, information presented at the appeal conference and observations made during the site visit, I conclude that Appeal Reason 1 does not have merit.    

Reason 2: The Corps has not produced any documentation to dispute that the retaining wall was built landward of elevation 658.5.

Findings: This reason for appeal does not have merit for the reasons contained in the “Discussion” section below.

Action:  No action required by the District regarding this reason for appeal.
Discussion: As discussed under Reason 1 above, it is found that the District has provided sufficient evidence in their administrative record to show that the retaining wall constructed at the project site was built within the Corps jurisdictional boundary. The various site investigation reports, photographs, and survey information referenced in the discussion portion of Reason 1, above, provide documentation that supports the District’s determination that the wall was built lakeward of elevation 658.5 ft. UED, based on conditions prior to the site filling and wall construction.  

I therefore conclude that Appeal Reason 2 does not have merit.  

Reason 3: The Corps conclusions are based entirely on post construction conditions unsupported by any actual survey.

Findings:  This appeal reason does not have merit for the reasons contained in the “Discussion” section below.

Action:  No action required by the District regarding this reason for appeal.

Discussion: As discussed under the appeal reasons above, the record shows that the District made its JD based on information obtained during site visits by Ameron UE and Corps personnel during the December 1997 through March 1999 time frame (before wall construction), as well as a review of information obtained after the wall was constructed.       

The record also shows the District used the post-construction survey information in conjunction with the pre-construction observations and photos in making their JD.   It is also noted that information obtained during the appeal conference and site visit support rather than refute the District’s determination. 

 I therefore conclude that Appeal Reason 3 does not have merit. 

Reason 4: The conclusion appears to be based indirectly on a survey done for other purposes and supplied by Ameren UE. 

Findings: This appeal reason does not have merit for the reasons contained in the “Discussion” section below.

Action: No action required by the District regarding this reason for appeal.  

Discussion: As discussed under the appeal reasons above, the record shows that the District used survey data prepared by District personnel as well as survey information obtained from Ameron UE that was prepared by Mr. Jerry Riedel.  The fact that Mr. Riedel may have prepared the survey for another purpose is irrelevant in this case, since the elevation data contained in the survey is for the same site and retaining wall that is the subject of this appeal.   Further, at the appeal conference, Mr. Riedel stated that he is a registered surveyor and that he considers the survey data to be accurate. 

I therefore conclude that Appeal Reason 4 does not have merit. 
OVERALL CONCLUSION:

After reviewing the appellant’s reasons for appeal, reviewing information contained in the District’s administrative record, and considering information obtained during the appeal conference and site visit, I conclude that this request for appeal does not have merit.   






/Signed/

                                                     William T. Grisoli

                                                     Brigadier General, U.S. Army
                                                     Division Engineer    
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