ADMINISTRATIVE APPEAL DECISION

STARK FAMILY CORPORATION, FILE NO. 2002-4-00937

SEATTLE DISTRICT

DATE: September 25, 2003

Review Officer:  Mores Bergman, U.S. Army Corps of Engineers (Corps), Northwestern Division.

Appellant: Stark Family Corporation

Appellant’s Representative: Elaine Gold, Pegasus Wetland Management Service 

Receipt of Request For Appeal: April 11, 2003 

Action Appealed: Approved Jurisdictional Determination 

Appeal Meeting and Site Visit Date: June 5, 2003
Background Information: On September 6, 2002, the Seattle District (District) received a permit application from Stark Family Corporation to place fill in wetlands, located at Airport Drive and Canterbury Lane in Bellingham, Washington, as part of a proposed commercial development project.  A wetland delineation report for the property, dated May 30, 2002,  was prepared by Pegasus Wetland Management Service (Pegasus), and was submitted to the District as part of the application process.  The wetlands delineation report identified 17 separate wetlands on the property (labeled “A” through “Q”).  In the report, Pegasus concluded that 12 of the wetlands were isolated and therefore not within the Corps’ jurisdiction.  On February 13, 2003, the District sent a letter to Stark Family Corporation providing an approved jurisdictional determination (JD) for the property.  In the approved JD letter, the District concurred with the delineation of wetlands submitted by Pegasus, but did not agree with Pegasus’s determination regarding which wetlands are isolated.  The District’s approved JD identified 6 of the 17 wetlands (wetlands A, H, N, O, P, and Q) as being isolated and not within the Corps jurisdiction.  The District also determined that the remaining 11 wetlands (B, C, D, E, F, G, I, J, K, L and M) are jurisdictional “waters of the United States.”  By letter dated April 11, 2003, Ms. Elaine Gold, agent for Stark Family Corporation, sent a Request for Appeal of the approved JD to the District, which was forwarded to the Northwestern Division Review Officer.  The appellant has appealed the District’s jurisdictional determination regarding wetlands G, I, J, K, L, and M only.  These wetlands were considered isolated and non-jurisdictional by the appellant, but were determined jurisdictional by the District.  The appellant’s reasons for appeal are listed below.  The Review Officer conducted an appeal meeting and site visit for the appeal action on June 5, 2003.
Reasons For Appeal Submitted by Appellant:  Following is a summary of the reasons for appeal presented by the appellant: 

Reason 1: Wetlands I, J, K, L, and M are isolated wetlands, not within the Corps jurisdiction, because they do not drain from the Stark Family property through the culvert located along Bennet Drive and into the Squalicum Creek drainage system.      

Reason 2:  Wetland G is isolated and not jurisdictional because it is in a closed depression that has no evidence of a surface runoff channel connecting it to wetland F, which is a jurisdictional wetland that drains to a tributary.  

Information Received During the Appeal Review and Its Disposition:

The District provided the Review Officer and the appellant with a copy of the administrative record for the jurisdictional determination, which included the basis for JD, maps, drawings, and aerial photographs of the area in question.  This information was considered in the appeal review.  

An appeal meeting and site visit were conducted on June 5, 2003.  Information obtained during the meeting and site visit was considered in the appeal review to the extent that it clarified the information contained in the administrative record.  

Summary of Decision: The appeal has merit.  It is determined that the District did not provided sufficient evidence in the administrative record to demonstrate that wetlands I, J, K, L, and M are waters of the United States.   The District’s JD regarding wetland G is determined to be adequate.  
Appeal Decision Findings and Instructions for District Action (if required):

Reason 1: Wetlands I, J, K, L, and M are isolated wetlands, not within the Corps jurisdiction, because they do not drain from the Stark Family property through the culvert located along Bennet Drive and into the Squalicum Creek drainage system.      

Findings: The appellant’s Appeal Reason 1 has merit for the reasons contained in the “Discussion” section below.

Action: The JD is remanded to the District to reevaluate the determination of jurisdiction for wetlands I, J, K, L, and M.  

Discussion:  Included with the appellant’s Request for Appeal is a letter dated April 4, 2003, prepared by Mr. Bill Stark, in which he contends that wetlands I, J, K, L, and M are isolated because the culvert located at 3703 Bennet Drive does not currently carry water from these wetlands, and has not since it was installed in 1990.  He further states that he has verified this with the design engineers from Whatcom County and has also received testimony from local residents that they have never seen water flow to the culvert.  Mr. Stark also indicated that the county engineers informed him that the culvert was installed as a safety feature as an outlet for excess water, in case of unexpected flooding in the area.  Mr. Stark also made reference in his letter to a City of Bellingham topographic map, which he said showed elevations in the area of the culvert of 179.0 ft. and a low-point elevation of 172.2 ft. in the area of the isolated wetlands.  However, Mr. Stark did not provide a copy of the referenced map.  At the site visit on June 5, 2003, Mr. Stark did provide the Review Officer with a topographic map dated September 18, 2001, which had been prepared by a private surveyor.  The map shows elevations on a portion of the Stark property, but does not show the Bennet Drive culvert or show any elevations in the area of the culvert location.  

The District’s administrative record contains two topographic maps showing the Stark property, that were submitted to the District by Elaine Gold, by letter dated January 10, 2003.  The maps, which are dated March 1990, and labeled Figures 1 and 2, show contour lines for the Stark property, but do not show the Bennet Drive culvert or any elevation at the location of the culvert.  From reviewing the maps, it is evident that the property in the vicinity of wetlands I and J slopes to the south toward wetland K, and that the property at wetland K slopes toward the southeast to an area just west of where the Bennet Drive culvert is located.  The maps also show that the surface elevation drops from approximately 183 ft. at wetland I to approximately 178 ft. at wetland K, and that the elevations of wetlands L and M are approximately 177 ft.  Wetlands L and M are located south and west of wetland K and also appear to be lower than the area where the Bennet Drive culvert is located. 

The appellant’s Request for Appeal includes a document entitled “ Review of Isolated Wetlands of Stark Property,” dated April 10, 2003.  In this document, Mr. Ted Reimchen, of Pegasus, states that he investigated the Stark property wetlands on five separate occasions, and found no surface water flowing between any of the wetlands I, J, K, L, or M, or to the Bennet Drive culvert.   Based on his observations, Mr. Reimchen further concluded that water from these wetlands drain into the surrounding soil, and do not flow from the Stark property.

The District has stated in their site investigation report dated January 17, 2003 that wetlands I, J, K, L, and M have surface flow connections to the Bennet Drive culvert.  However, the District did not present any specific evidence to show that water from the wetlands drained to the culvert.  At the site visit, the Review Officer did see evidence of surface water flowage paths between wetlands I and J, and between wetlands J and K, although no water was present in these pathways at the time of the inspection.  Further, the Review Officer did not see any evidence during the site visit, that water had ever flowed from wetlands K, L, or M into the Bennet Drive culvert.  

In reviewing the information contained in the District’s administrative record, the information submitted by the appellant with the appeal, and the site visit results, the Review Officer did not find any clear evidence to affirm the District’s determination of jurisdiction regarding wetlands I, J, K, L, and M.  Since the district has not provided sufficient evidence that these wetlands are connected to, or adjacent to, a tributary of a water of the United States or otherwise meet the definition of a water of the United States, I find that this reason for appeal has merit.

Reason 2:  Wetland G is isolated and not jurisdictional because it is in a closed depression that has no evidence of a surface runoff channel connecting it to wetland F, which is a jurisdictional wetland that drains to a tributary. 
Findings:  The appellant’s Appeal Reason 2 does not have merit for the reasons discussed below.

Action:  No action is required by the District regarding this reason for appeal.

Discussion:  In the appeal support information provided by Pegasus, which is referenced in the discussion of reason 1 above, Mr. Reimchen states “There is no evidence of a surface water runoff channel between wetland G and F even though the land slopes downward to the south from the top of the bank of G.”  He contends that the water collected in wetland G either drains into the surrounding soil or it disappears by evapotranspiration.  Mr. Reimchen bases his conclusions on his investigation of the soils, hydrology, vegetation, and land features on the site.

In the District’s site investigation report dated January 17, 2003, the District states that wetland G is connected to wetland F by a surface flowage way and that water from both wetlands G and F flow into a surface ditch system that connects to Squalicum Creek, which is a known tributary to a water of the United States.  The contour maps dated March 1990 (Figures 1 and 2), that are included in the District’s administrative record, show the drainage ditches that connect wetland F to Squalicum Creek.  At the site visit on June 5, 2003, the Review Officer observed that there was evidence of a flowage pathway between wetlands G and F, although no water was flowing at the time of the site visit.  It was also verified during the site visit that a drainage channel does exist between wetland F and another ditch that clearly carries water to Squalicum Creek.  Water was evident in these ditches during the site visit.  After reviewing this information, I conclude that the District’s JD regarding wetland G is supported by adequate evidence.  I, therefore, find that this reason for appeal does not have merit.      

Overall Conclusion:

After reviewing the information contained in the Seattle District’s administrative record, information presented by the appellant, and observations made during the site visit, I conclude that this Request For Appeal has merit regarding Appeal Reason 1, for the reasons stated in the discussion above.  I am, therefore, remanding the JD to the District to reevaluate their determination regarding the Corps jurisdiction for wetlands I, J, K, L, and M, located on the Stark Family property. 

Charles R. Krahenbuhl

Acting Chief, Operations Division
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