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BACKGROUND INFORMATION: 

The waterbody that is the subject of this appeal is currently a drainage ditch that crosses the Pierce Trust property located in Lane County, Springfield, Oregon.  The ditch was originally built as an irrigation ditch in the 1930s and was used as such until the mid- 1960s, when the ditch was then incorporated into the Springfield area storm-water drainage system.   In 1993, the Portland District (District) was contacted by David Pedersen & Associates, regarding a proposal to reroute the ditch on the Pierce Trust property, and was informed by the District, by letter dated September 14, 1993, that the Corps did not have jurisdiction over the ditch since it was constructed on uplands.  

On January 18, 2001, Mr. David Pedersen contacted the District on behalf of Pierce Trust, with a request for the re-issuance of the District’s 1993 determination of non-jurisdiction, since the original determination had expired and the owner had not yet performed the ditch relocation work.   On March 16, 2001, the District sent a letter to Mr. Pedersen informing him, after evaluating additional information regarding the ditch and its relationship to other drainage channels in the area, that the District had determined the ditch to be a jurisdictional water of the United States and, therefore, subject to Section 404 of the Clean Water Act.  On May 17, 2001, Pierce Trust submitted a permit application to the District to fill the ditch as part of a proposed development project at the site.   On August 8, 2001, the District provided Pierce Trust with a verification for the proposed project under Nationwide Permit (NWP) No. 39.   No work was performed on the project before the NWP expired on March 18, 2002.   

On April 29, 2002, at his request the District met with Mr. Paul Vaughan (representing Pierce Trust), who presented information refuting the Corps jurisdictional determination (JD) for the ditch.  After considering the new information, the District responded to Mr. Pierce on November 14, 2002, providing him with an “approved JD,” which determined that the ditch was a tributary of a water of the United States, and as such it was also considered a water of the United States.  On January 9, 2003, Mr. Paul Vaughn submitted a Request for Appeal of the approved JD to the Northwestern Division (NWD) on behalf of the Pierce Trust.        

REASONS FOR APPEAL SUBMITTED BY APPELLANT:  

In the January 9, 2003 appeal request, the appellant’s representative states: “ The Corps has wrongfully asserted jurisdiction over the upland irrigation ditch that traverses the Pierce Trust property for the following reasons:” 
Reason 1: “A. The ditch is not a tributary of the McKenzie River or any of its tributaries.”

Reason 2: “B. The Corps’ claim of jurisdiction over the ditch is inconsistent with the Corps’ 1986 regulations for the Clean Water Act.” 

Reason 3: “C. The Corps’ claim of jurisdiction over the ditch is inconsistent with the Portland District’s policy memorandum that sets forth the grounds for regulating drainage ditches on a case-by-case basis.”

Reason 4: “D. The Corps’ claim of jurisdiction over the ditch is inconsistent with its Clean Water Act regulations because neither the ditch itself nor the pipes leading to and from the ditch have an ordinary high water mark.”

Reason 5: “E. The Corps’ claim of jurisdiction over the ditch exceeds the Corps’ regulatory authority as constrained by the United States Supreme Court in Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers, 531 U.S. 159, 121 S. Ct. 675, 148 L. Ed.2d 576 (2001).”

INFORMATION RECEIVED DURING THE APPEAL REVIEW AND ITS DISPOSITION:

The District provided the Review Officer and the appellant with copies of the administrative record for the jurisdictional determination, which included the basis for JD, and maps and photographs of the area in question.  This information was considered in the appeal review.  

A site visit and meeting were held in Springfield, Oregon on April 10, 2003.  Information gathered at the site visit and meeting was considered in the appeal review to the extent that it provided clarification of the reasons for appeal and the administrative record. 

SUMMARY OF DECISION: 

The appeal has merit in regard to appeal reason 1 only. The District’s documentation does not sufficiently support their determination that the Pierce Ditch is “waters of the United States” on the basis that it is a tributary to other identified waters of the United States.  The approved JD decision is therefore remanded to the District for reevaluation.   

APPEAL DECISION FINDINGS AND INSTRUCTIONS FOR DISTRICT ACTION (IF REQUIRED):

Reason 1:  The ditch is not a tributary of the McKenzie River or any of its tributaries.

Findings:  This reason for appeal has merit for the reasons contained in the “Discussion” section below. 

Action:  The approved JD is remanded to the District for reevaluation.   

Discussion: The District’s approved JD letter to Pierce Trust, dated November 14, 2002, states that: “because the drainage across your property is a tributary of Irving Slough, which is a tributary of the oxbow, which is a tributary of the McKenzie River, a navigable river, your drainage would be considered a water of the United States.”

In Exhibit A, Part III A, of the January 9, 2003 Request For Appeal (RFA) document, Mr. Vaughan presents arguments pertaining to the reasons for appeal.  In regard to Appeal Reason 1, Mr. Vaughan contends that the ditch crossing the Pierce property is not a tributary to Irving Slough or the oxbow of the McKenzie River because water does not flow from the ditch to the Irving Slough or to the oxbow of the river.  He further contends that any water flow that may occur is from the Irving Slough to the Pierce Ditch, not the other direction.  Mr. Vaughan states: “The evidence is undisputed to the extent that any McKenzie River water flows into the Pierce Ditch after passing through two separate diversion structures and the system of pipes, culverts, and ditches …., that water flows into, and not from, the Pierce Ditch.”  Mr. Vaughan also references the dictionary definition of “tributary” from the American Heritage and Webster’s dictionaries, both of which define a tributary as being a stream or river that flows into another larger stream or river, or other body of water.  

Since the term “tributary” is not specifically defined in the Corps Regulatory Program regulations, it has been common practice by the Corps and others, including the courts, to accept the dictionary definition of a tributary when considering jurisdiction under the Corps program.  In Headwaters v. Talent Irrigation District, 243 F.3d 526 (9th Circuit, 2001), for example, the court referenced the Random House College Dictionary definition of tributary as: “A stream which contributes its flow to a larger stream or body of water.” 

Information contained in the administrative record and observations made during the during the April 10, 2003 site visit confirm that water actually flows from Irving Slough to the Pierce Ditch, not the reverse.  Thus, the Pierce Ditch is not a tributary to the Irving Slough or the oxbow of the McKenzie River.

I, conclude that Appeal Reason 1 has merit.  

Reason 2: The Corps’ claim of jurisdiction over the ditch is inconsistent with the Corps’ 1986 regulations for the Clean Water Act. 

Findings: This reason for appeal does not have merit for the reasons contained in the “Discussion” section below.

Action:  No action required by the District regarding this reason for appeal.
Discussion: 

In regard to Appeal Reason 2, Mr. Vaughan quotes the preamble to the Corps 1986 (51 Fed. Reg., Pg. 41217), which states in part: “For clarification, it should be noted that we generally do not consider the following waters to be “Waters of the United States.”  However the Corps reserves the right on a case-by-case basis to determine that a particular waterbody within these categories of waters is a water of the United States.” One of the categories of waters listed is:  “(a) Non-tidal drainage and irrigation ditches excavated on dry land.”  

Mr. Vaughan then states: “…the subject ditch is a non-tidal drainage ditch (formerly an irrigation ditch) that was excavated entirely on dry land,” and he further states: “As such, under the Corps own regulations, it should be declared non-jurisdictional.”   

In reviewing the District’s approved JD dated November 14, 2002, its March 16, 2001 JD letter, and aerial photographs contained in the administrative record the District has shown that when the Pierce Ditch was originally constructed, it cut through existing natural drains and, in certain locations, replaced natural channels that were historically part of a tributary drainage system in the area.  Therefore the District has provided adequate evidence to show that the Pierce Ditch was not constructed entirely on dry lands.   

Also, in his presentation in Exhibit A, Mr. Vaughan referenced a court case, United States of America v. Newdunn Associates, 195 F.Supp. 2d 75, 767(E.D. Va. 2002), to support his contention that the Corps does not have the authority to arbitrarily declare jurisdiction over upland drainage ditches. 

 In Newdunn, the court found that it was not Congress’ intent to give discretion to the Corps to decide on a case-by-case basis, which ditches and culverts should be defined as tributaries.  However, I also find there are other cases where the courts have upheld exerting Clean Water Act jurisdiction over irrigation and drainage ditches.  One case in particular, Headwaters v. Talent Irrigation District, is direct on point.  In that case, the Ninth Circuit Court of Appeals agreed with the district court decision that: “the irrigation canals were waters of the United States because they are tributaries to the natural streams with which they exchange water.”  The decision in Talent Irrigation also references United States v. Eidson, (11th Cir. 1997), which found  “that drainage ditch connected to sewer drain and running into a canal eventually leading to Tampa Bay was “waters of the United States”.”  These cases demonstrate that the Corps may assert jurisdiction over drainage ditches on a case-by-case basis.

After considering the information contained in the District’s JD and administrative record, the appellant’s arguments regarding this reason for appeal, applicable provisions of the Corps 1986 Regulations, and pertinent court cases, I conclude that Appeal Reason 2 does not have merit.  

Reason 3: The Corps’ claim of jurisdiction over the ditch is inconsistent with the Portland District’s policy memorandum that sets forth the grounds for regulating drainage ditches on a case-by-case basis.

Findings:  This appeal reason does not have merit for the reasons contained in the “Discussion” section above and below.

Action:  No action required by the District regarding this reason for appeal.

Discussion:  In the RFA, Exhibit A, Part III C, Mr. Vaughan references the District’s undated policy statement entitled: “Drainage ditches, stormwater ponds, log ponds and jurisdiction,” in which the District has provided general policy for determining when the District would exercise jurisdiction over these three categories of waters.  In regard to drainage ditches, the document states:  “Portland District generally does not consider drainage ditches excavated in upland (i.e., non-wetland areas) to be within jurisdiction.”    Mr. Vaughan points out that the document identifies four situations when the Corps would exert jurisdiction over ditches.  The situations include: 1) drainage ditches excavated in wetlands, where the excavated material is side-cast into the wetland; 2) where drainage ditches that are excavated in upland are used by Coho salmon; 3) where the drainage ditch was in fact a stream that has been channelized; 4) where a ditch, excavated in uplands, has been abandoned and taken on the characteristics of a wetland. 

In reviewing the District’s administrative record, in particular their March 16, 2001 letter to Pierce Trust and the aerial photographs, it is found that the District has adequately documented that the Pierce ditch was constructed by digging through existing drains and by channelizing at least a portion of an existing natural stream; thus satisfying the criterion set forth above.  

I, conclude that Appeal Reason 3 does not have merit. 

Reason 4: The Corps’ claim of jurisdiction over the ditch is inconsistent with its Clean Water Act regulations because neither the ditch itself nor the pipes leading to and from the ditch have an ordinary high water mark.”

Findings: This appeal reason does not have merit for the reasons contained in the “Discussion” section below.

Action: No action required by the District regarding this reason for appeal.  

Discussion: In Exhibit A, III D, Mr. Vaughan contends that neither the Pierce Ditch nor the pipes leading to and from the ditch have an “ordinary high water mark”.  He further contends that in order for the ditch to be a tributary, there must be an ordinary high water mark flowing continuously to a navigable water.  Mr. Vaughan referenced the court case: United States of America v. RGM Corporation, 222 F. Supp.2d 780, 788 (E.D. Va. 2002), to support his statement.

The Corps Regulation 33 CFR, Part 328.4(c) states that in non-tidal waters, in the absence of adjacent wetlands, the jurisdiction extends to the ordinary high water mark.  

In reviewing the District’s approved JD form dated November 12, 2002, it is noted that the District indicated that the Pierce Ditch does contain an ordinary high water mark.  

During the site visit, the Review Officer verified that the ditch did show evidence of an ordinary high water mark.  Even though the District’s JD made no mention of an ordinary high water mark in the pipes that connect the open ditches, it seems reasonable to assume that if there is evidence of water flowing in the open segments of the ditches, there must also be water flowing through the pipes that connect the open ditches.  Further, as mentioned in the discussion of Appeal Reason 2 above, in United States v. Eidson, the court determined that a ditch connected by a pipe to another ditch that conveys water to known “waters of the United States,”is also a water of the United States.  

Mr. Vaughan also contends that the ditch is ephemeral and does not flow continuously unless there is a leak in the second diversion structure, which can be repaired, and unless Weyerhauser’s pumped industrial cooling water is diverted into the drainage system during the summer months. 

In reviewing the District’s administrative record and, in particular, their March 16, 2001 letter to Pierce Trust, it is found that the normal circumstance for the Pierce Ditch is that at least some water does flow continuously.  This was verified during the site visit.  However, even if the water source were to be shut off at times, the ditch still could be considered a water of the United States if it meets the definition of a tributary, and receives enough intermittent flow to continue to demonstrate an ordinary high water mark.  In Headwaters v. Talent Irrigation District, the Ninth Circuit concluded: “Even tributaries that flow intermittently are “waters of the United States,””  

I, conclude that Appeal Reason 4 does not have merit. 
Reason 5: The Corps’ claim of jurisdiction over the ditch exceeds the Corps’ regulatory authority as constrained by the United States Supreme Court in Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers, 531 U.S. 159, 121 S. Ct. 675, 148 L. Ed.2d 576 (2001). 

Findings: This reason for appeal does not have merit.

Action:  No action required by the District regarding this reason for appeal.  

Discussion:  In Exhibit A, III E, Mr. Vaughan discusses the Supreme Court opinion in Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers (SWANCC), and in particular the fact that the Court eliminated Corps jurisdiction over waters described in the “Migratory Bird Rule” and that the Court affirmed that the Corps has jurisdiction over actually navigable waters, their tributaries, and wetlands adjacent to these waters.   Mr. Vaughan contends that since the Pierce Ditch is not navigable, not a tributary, and not an adjacent wetland, under SWANCC the Corps is prohibited from asserting jurisdiction over the ditch.   

Although it is correct that the SWANCC decision has limited Corps jurisdiction over certain waters, SWANCC does not preclude the jurisdictional determination in this case, since the criteria for the determination of a tributary was not changed by SWANCC.     

I conclude that Appeal Reason 5 does not have merit. 

OVERALL CONCLUSION:

After reviewing the appellant’s reasons for appeal and reviewing information contained in the District’s administrative record, considering information obtained during the site visit, and after a review of pertinent regulations and court cases, I conclude that this Request For Appeal has merit regarding “Appeal Reason 1” only.  I am remanding the jurisdictional determination to the Portland District for their re-evaluation.   

//Signed//

Charles R. Krahenbuhl

Acting Chief, Operations Division
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