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BACKGROUND INFORMATION: 

The Corps Seattle District (District) received a letter from Mr. Ed Greer, dated March 5, 2002, in which he requested the District provide confirmation that the Kankelberg property, located at the northeast corner of NW First Street and NW Fifteenth Avenue in Battleground, WA, contains “isolated” waters that are not within the Corps jurisdiction as defined by the U.S. Supreme Court decision in the Solid Waste Agency of Northern Cook County v. United States Army Corps of Engineers (SWANCC) case.  By letter of May 31, 2002, the District provided Mr. Greer with an approved JD for the property, which determined that the site does contain wetlands that are adjacent to other waters of the United States and as such are within the Corps jurisdiction.  On July 26, 2002, Mr. Steven Hill, attorney for Ed Greer and Wayne Kankelberg, sent a letter to the District providing new information regarding soil and drainage conditions on the site, and requested that the District reconsider its JD.  On October 11, 2002, the District sent a response to Mr. Hill, informing him that the new information did not change the District’s determination and that the District was re-issuing the approved JD that was originally sent on May 31, 2002.  On November 15, 2002, Mr. Hill submitted a Request for Appeal of the approved JD to the Northwestern Division (NWD).  The appeal request was received by NWD on November 19, 2002.

REASONS FOR APPEAL SUBMITTED BY APPELLANT:  

The appellant’s representative presented the Reasons for Appeal (RFA) in the form of a summary statement of the reasons, followed by several pages of supporting information and discussion.  Following is the statement of the RFA.  A copy of the complete text of the RFA, including the supporting information and discussion, is contained in enclosure 1 to this document.

Reasons: The Seattle District does not identify sufficient hydrologic, ecological, proximity, or interstate commerce connections to establish that the wetlands at issue are subject to jurisdiction of the U.S. Army Corps of Engineers as wetlands adjacent to waters of the United States.  The wetlands at issue are isolated wetlands and therefore, not subject to Corps jurisdiction.
INFORMATION RECEIVED DURING THE APPEAL REVIEW AND ITS DISPOSITION:

The District provided the Review Officer and the appellant with a copy of the administrative record for the jurisdictional determination, which included the basis for JD, and maps and photographs of the area in question.  This information was considered in the appeal review.  

A site visit and meeting were held on January 22, 2003.  Information gathered at the site visit and meeting was considered in the appeal review to the extent that it provided clarification of the reasons for appeal and the administrative record. 

SUMMARY OF DECISION: 

The appeal has merit.  The District did not provide sufficient evidence to substantiate that the wetlands on the property are adjacent to other waters of the United States or that they are waters of the United States on any other basis.  The JD decision is therefore remanded to the District for reevaluation. 

APPEAL DECISION FINDINGS AND INSTRUCTIONS FOR DISTRICT ACTION (IF REQUIRED):

Reasons:  The Seattle District does not identify sufficient hydrologic, ecological, proximity, or interstate commerce connections to establish that the wetlands at issue are subject to jurisdiction of the U.S. Army Corps of Engineers as wetlands adjacent to waters of the United States.  The appellant claims the wetlands at issue are isolated wetlands and therefore, not subject to Corps jurisdiction.

Findings:  This appeal has merit for the reasons contained in the “Discussion” section below. 

Action:  The JD is remanded to the District for reevaluation.     

Discussion:  A major issue of contention in this appeal is whether the wetlands on the Kankelberg property are adjacent to a tributary of a water of the United States, and as such are also waters of the U.S., as defined in regulation 33 CFR 328.3.  The appellant does not challenge the determination that “wetlands” are present on the Kankelberg site, but does dispute that the wetlands are jurisdictional. 

 In the November 15, 2002 RFA, Mr. Hill contends that the District failed to provide proof that the wetlands on the Kankelberg site are jurisdictional based on their being part of a historic wetland system that has a continuous hydric soils connection to a tributary to Mill Creek.  Mr. Hill asserts that the mere presence of hydric soils is not adequate to establish a wetland connection between the Kankelberg site and the unnamed tributary (Highway SR-503 ditch).  He further contends that the Corps has not shown that the hydrophytic vegetation and hydrology parameters, which are also necessary to define a wetland, are present on the connecting site.  

Mr. Hill also provided written statements by three individuals (attachments to the November 15, 2002 RFA) in support of his contention that historically a hydrologic connection did not exist between the wetlands on the Kankelberg site and a tributary to a water of the U.S.  In their statements, the three individuals indicated that they were familiar with the Kankelberg and Fred Meyer properties, before the Fred Meyer site was filled, and that to the best of their knowledge, water did not historically flow from the Kankelberg site across the (current) Fred Meyer site to the Highway SR-503 road ditch.      

In the District’s approved JD letter dated October 11, 2002, they state: “We have determined that this site is part of a historic wetland system as evidenced by the continuous hydric soils connecting the site to an unnamed tributary to Mill Creek and hence are still waters of the United States.”  The District further indicates in its JD letter that prior to filling the adjacent Fred Meyer site, the wetlands on the Kankelberg property   were connected to an east-west ditch and wetlands that crossed the Meyer site and connected to the highway (Highway SR-503) ditch by culverts.  

The District’s administrative record contains evidence, in the form of photographs and a wetlands delineation map (enclosures 3 and 5 of the District’s October 11, 2002 JD letter) that confirm that historically (before the Fred Meyer site was filled) there was a ditch across the Fred Meyer property, and that wetlands did exist along the ditch, which formed a contiguous wetland connection between the wetlands on the Kankelberg property and the unnamed tributary to Mill Creek (the Highway SR-503 ditch). The record, however, does not contain adequate information regarding elevations or slope along the bottom of the ditch tributary, to substantiate which way water flowed in the ditch.  Based on a review of the pictures and maps in the District’s file, it appears likely that water may have flowed different directions in the ditch at different times depending on what the water levels were in the Kankelberg wetland and in the highway ditch at any particular time. The record does show, however, that the connection across the Fred Meyer property ceased sometime between 1995 and 1997, when the approximately 650 foot long ditch and its adjacent wetlands were filled as part of the Fred Meyer development project.  The Seattle District had previously issued a Section 404 permit for that project.  

In the October 11, 2002 approved JD, the District stated that they considered the filling of the ditch and wetlands surrounding land on the Fred Meyer site to be a man-made barrier and that wetlands separated by man-made barriers are not considered isolated.  

Regulation 33 CFR 328.3(c) states:  “Wetlands separated by man-made dikes or barriers, natural river berms, beach dunes and the like are “adjacent wetlands.”  The regulation further states at 33 CFR 328.5 that “man-made changes may affect the limits of waters of the United States.”  Corps Headquarters (HQUSACE) has provided clarifying guidance in the past regarding the use of historical conditions for determining jurisdiction.  Specific guidance was provided in Regulatory Guidance Letter 82-2, dated February 11, 1982, and Regulatory Guidance Letter 86-09, dated August 27, 1986, which addressed conversion of wetlands to uplands. 

The HQUSACE guidance states: “We do not intend to assert jurisdiction over those areas that once were wetlands and part of an aquatic system, but which, in the past, have been transformed into dry land for various purposes.”  Since the wetland that crossed the Fred Meyer site was converted to dry land, it no longer can provide a contiguous wetland connection to a water of the United States (unnamed tributary along Highway SR-503).  Therefore asserting jurisdiction over the Kankelberg wetlands on the basis of the historic wetland connection would be contrary to HQUSACE guidance.  

At the site visit on January 22, 2003, it was observed that water was flowing (due to rainy weather conditions) from the wetlands located on the Kankelberg property through a ditch at the east side of the property into another ditch that is located along the western boundary of the Fred Meyer site. The drainage water then flowed south along the western boundary of the Fred Meyer property and then into a stormwater drain inlet.  The appellant’s consultant, Mr. Scott Morey, said that he thought the storm drain inlet was connected to the underground street drainage system for NW First Street. The NW First Street drainage system flows to the west under the street, and then empties onto the Kankelberg site approximately 200 foot west of the eastern boundary of the Kankelberg property.  The inspection group did observe water flowing from a discharge pipe along NW First Street onto the Kankelberg property.   The group was not, however, able to determine that there was a connection between the existing ditch on the Fred Meyer property and the NW First Street stormwater outlet, since several other stormwater drains also exist in the area.  

The site visit confirmed that the previous historical wetland connection from the Kankelberg site, across the Fred Meyer site to the drainage ditch along Highway SR-503, no longer exists.   The site visit also showed that currently, during higher rainfall events, water does flow easterly from the Kankelberg wetland site into a drainage ditch located along the western boundary of the Fred Meyer property.  The District’s administrative record does not, however, contain any evidence that this drainage is currently connected to any tributary system of a water of the United States, which would be necessary to make a jurisdictional determination.

 In his RFA, Mr. Hill also presented arguments as to why he believes, from a legal standpoint, that the Kankelberg wetland is not adjacent to a water of the United States, and therefore is isolated.  Mr. Hill referenced three District Court cases (Sierra Club v. United States Corps of Engineers, United States v. Sargent County Water Resource District, and United States v. Rapanos), where the courts had determined that the wetlands were not jurisdictional because the wetlands were either adjacent to man-made ditches or other waterways, which were not “navigable-in-fact,” or because the wetlands were located a considerable distance from a known navigable waters.  Mr. Hill also referenced the Supreme Court decisions in United States v. Riverside Bayview Homes, and SWANCC, and pointed out that the Supreme Court had acknowledged that the word “navigable” was used in the Clean Water Act in describing waters that are regulated.

In reviewing the District’s record, I find that the District did not utilize or reference any court decisions in making its jurisdictional determination.  The District based its determination on its understanding of the definition of waters of the United States contained in Regulation 33 CFR Part 328.3.  The regulation at 328.3(a)(7) provides that wetlands adjacent to other waters of the U.S. (except those waters that are wetlands themselves) are also waters of the U.S.  Part 328.3(a)(5) of the regulation provides that tributaries of waters of the U.S. are also waters of the U.S.  

On January 15, 2003, The Corps and the Environmental Protection Agency (EPA) published an Advance Notice of Proposed Rulemaking in the Federal Register (Vol. 68, No. 10), regarding the Clean Water Act Regulatory Definition of “Waters of the United States.”  Appendix A of the document contained a Joint Memorandum by EPA and the Department of the Army, which provides clarifying guidance regarding the Supreme Court decision in SWANCC.  The guidance clearly states that the Corps and EPA are precluded from exerting Clean Water Act jurisdiction over intrastate, non-navigable waters, where the sole basis for jurisdiction are the factors listed in the “Migratory Bird Rule.”  The guidance further states that the agencies should continue to assert jurisdiction over traditional navigable waters (and adjacent wetlands) and, generally speaking, their tributaries (and adjacent wetlands).   

Based on a review of Regulation 33 CFR 328.3, the Corps/ EPA joint memorandum dated January 15, 2003, I conclude that the District’s determination that the Highway SR- 503 ditch is part of a “tributary” system to a water of the U.S., and therefore is itself a water of the U.S., is reasonable and not contrary to existing laws, regulations, or agency policy.  However, I also find that since the contiguous wetland system, that historically connected the Kankelberg wetlands to the SR-503 tributary ditch no longer exists, the District’s basis for determining jurisdiction is not consistent with current Corps policy.  
CONCLUSION:

After reviewing the appellant’s reasons for appeal, information contained in the District’s administrative record, and also considering existing regulations and policy guidance, I conclude, for the reasons discussed above, that this Request For Appeal has merit.  The District did not provide sufficient evidence to support their determination that the Kankelberg wetland is adjacent to a water of the United States and therefore jurisdictional under section 404 of the Clean Water Act.  The JD decision is therefore remanded to the District for reevaluation. 

    /S/
Charles R. Krahenbuhl

Enclosure




Acting Chief, Operations Division
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